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NATURALIZATION DAY IN DISTRICT COURT* 


By OLIN B. SCOTT 
of the Winfield, Kansas, Bar 


All too often the business of becoming an American Citizen is a casual and 
perfunctory matter in a drab and listless District Court attended only by the 
principals and a few bored and curious spectators present only because other 
business compels their attendance. All too often the business of being an 
American Citizen is a lightly regarded and casually accepted matter taken as 
a matter of course with never a thought of its meaning, or regard for its value, 
priceless beyond calculation for those to whom it is denied. 

Neither of these was true on naturalization day in the District Court of 
Cowley County recently when Hermine Mary Cummings, a native of Austria, 
became an American citizen. 

The Court convened on the stage in the Winfield High School auditorium. 
The auditorium was filled with some eight hundred high school students, 
teachers, and patriotic citizens of the community. 

The bailiff opened court and the Colors were advanced to each side of the 
stage by a uniformed color guard, as the Winfield High School Band played 
a stirring march and all present stood at attention. The band played the 
National Anthem as all remained standing. The Court called the docket and 
recognized the Chief of the Nationality, Status and Expulsion section of the 
Department of Justice of the United States, who presented the petitioner as 
qualified, and moved her admission as a citizen. The Court sustained the motion 
and called the petitioner before the bar for the oath of allegiance. 

With her left hand on the Bible and her right hand raised to heaven, in a 





*Program initiated by Judge Albert Faulconer of the 19th Judicial District and arranged by Olin, B. Scott and 
John A. Herlocker of the Winfield, Kansas, Bar. 
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voice choked with emotion and with tears in her eyes, Hermine Mary Cum- 
mings, charming young wife of one American Citizen and mother of another, 
renounced her allegiance to the land of her birth and took the oath of allegiance 
to the United States of America. There were tears too in the eyes of many a 
young American citizen in the audience as the solemn words of the oath settled 
upon the hush of the courtroom, and a new realization of the priceless heritage 
of American citizenship possessed the minds of these young Americans. 


Short addresses by members of the Cowley County bar association on the 
“Privileges and Duties of American Citizenship”, and the “Genius of American 
Democracy,” were followed by a magnificent rendition of The Battle Hymn of 
the Republic by the huge Winfield High School chorus accompanied by the 
band. 

Concluding the ceremony the Court presented the new citizen with a flag 
of the United States of America, and charged her well and faithfully to per- 
form her duties and cherish the privileges of her new citizenship. All present 
pledged allegiance to the flag, the colors were retired as the band played, and 
court adjourned. 

No one could have witnessed this inspiring ceremony without having a 
new love of country awakened in his heart and recommending to all courts 
alike a similar ceremony for Naturalization Day in District Court. 
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THE PRESIDENT'S PAGE 
By W. D. VANCE, President 


The Bar Association of the State of Kansas 


This is the last issue of the Journal prior to the convention on May 26 and 
27, 1950. I take this occasion of expressing to all, the thanks of the Officers 
and Executive Council for the fine cooperation we have had from all mem- 
bers of the Association in its work, and particularly in the toughtful expression 
of confidence in the work and usefulness of this organization by their contri- 
butions. It has been the means of putting the Association in good order 
financially. 


The work of the various committees has been timely done and effectual in 
promoting the objects and purposes of the Association. Principally, but not 
exclusively, the work of the Committee on Legal Institutes has been out- 
standing. Much good has come from the many fine meetings we have had 
during the year. 


The work of the Committee on Public Relations has been in the nature of 
preliminary work, and we urge upon the members to make this a permanent 


committee, as much good can be accomplished. 


We invite your attention to the program, printed elsewhere in this issue. 
Be sure to attend—make this an occasion for the discussion of the problems 
of many of the members—and do not forget the entertainment and worth- 
while efforts to please, at the Annual Banquet Friday night at the Hotel Allis, 
the Luncheon on Saturday at the Roof Garden, Broadview Hotel, and the 
crowning achievement of all, the Bar Show on Saturday night. 


The Ladies Luncheon and Style Show will be held Saturday, May 27th, in 
the Ball Room of the Hotel Allis. 


The Annual Banquet will produce the efforts of the Officers and Executive 
Council to please all who may attend. We will have as guest speaker Countess 
Maria Pulaski, who comes to tell us of the work done as a British spy, and to also 
entertain with a fund of information gathered in the field of operation. 


Our information is that a valuable and pleasing session is ahead—it is a 
departure from the old subjects of the law and its principles—it will be an 
interlude long to be remembered. Be sure to get your tickets early as they 
will be at a premium. 


Remember the dates, May 25th for the Officers and Executive Council and 
the Judges Association, the Convention for all members of the Association 
on May 26 and 27, 1950. 
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THE REGULATION OF INTEREST RATES IN KANSAS* 
By HAROLD R. FATZER 
Attorney General of Kansas 


I am exceedingly grateful for this opportunity to meet with The Kansas 
Association of Finance Companies and discuss with you a problem of growing 
concern in the office of the Attorney General. I have reference, of course, to 
that type of small loan company usually termed “loan shark.” I know that your 
Association is equally concerned. 

At the outset, let me make it clear that any charge for an interest rate in 
excess of 10% per annum is mof criminal. One so charging in excess of that rate 
can not be arrested, fined or committed to jail. That does not imply that it 
may not be immoral, nor that the state is powerless. 


From the earliest known times of our civilization, the charging of any 
interest at all was immoral, and frequently criminal. The terms “interest” 
and “usury” were synonymous. It is only in recent years that the term “interest” 
has been conotative of respectability, while the term “usury” has connoted an 
immoral interest charge. 


By the laws of Moses, the Hebrews were prohibited from taking interest 
from one of their own race but were permitted to exact interest from a stranger. 
The most was made of that exception and the race became the bankers of the 
world. 

Christians of the early days were prohibited from taking any kind of usury 
or what we now term “interest”. Any person doing so was liable to be 
punished by the censors of the church in his lifetime; and if violation was 
discovered after death, all his chattels were forfeited to the King and his 
lands escheated to the lord of the Fee. 

In the 12th Century, it was decreed in one of the councils of the Church, 
that money lenders should be excluded from absolution in the hour of death 
and from Christian burial. 

Martin Luther declared that every usurer was a thief and worthy of the gibbet. 

In the “Bill of Usury” of Edward VI enacted in 1552, it provided, besides a 
condemnation of the practice, a provision that whosoever shall thereafter lend 
money for any manner of usury, increase, lucre, gain or interest to be had, 
received or hoped for, shall forfeit principal and interest and suffer imprison- 
ment and fine at the king’s pleasure. 

One of the first Protestant leaders to distinguish between usury and reason- 
able interest was John Calvin. 


Gradually bigotry and superstition began to give way to the requirements 
of trade and commerce and the charging of interest began to be accepted in 
England and most Protestant countries during the reign of Elizabeth. 


* An address delivered before the Kansas Association of Finance Companies at Topeka, Kansas, February 10, 1950. 
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So much for the historical background of the transition from immorality 
to respectability of charging interest on money loaned (from Marshall v. 
Beeler, 104 Kan. 32). 


The first interest statute in Kansas was adopted by the territorial legislature 
in 1860 (L. 1860, Ch. 75 (3) ) and made interest in excess of 20% by con- 
tract usurious, and made it unlawful for the creditor but specifically provided 
that the debtor should not be deemed in equal wrong. 


In 1868 (Ch. 51, L. 1868) interest at 7% was allowed creditors where 
no interest was agreed upon and provided that a contract rate not to exceed 
12% could be agreed upon. This, as the early act, provided no criminal punish- 
ment, but the creditor could only recover his principal back without any interest. 

In revision of 1872 (Ch. 134) provided that all payments in excess of 12% 
should be deducted from the principal. 


In 1889 (Ch. 164) our present usury law was enacted and has not been 
changed in any particular since. This statute authorizes a legal rate of interest 
in the absence of agreement at 6% and further provides that an agreed rate 
of 10% per annum would be lawful. Any interest collected in excess of 10% 
was declared forfeited and an equal amount deducted from the amount due for 
principal and lawful interest (G.S. 1935, 41-102). The same act protected 
purchasers of negotiable paper from any usury exacted by any former holder, 
but it gave a right to recover such usurious payment if action began within 90 
days of the maturity. Such remains the statutory law as of this date. 


As I shall later point out, prior to 1929 the exaction of usury was considered 
a mere contractual matter of concern to nobody but the parties themselves. 
(See the reference to the case of State, ex rel. v. McMahon, 128 K. 772). If an 
individual wanted to contract for and pay interest in excess of 10% he could 
waive the usury law by not claiming the benefits contained within it. 


As a result of this view that usury was of concern to no one but the parties 
to the contract, loan companies began centering in the cities with an industrial 
population, where there were a large number of laborers and office workers 
employed on a regular salary and, as a class, good credit risks for small loans. 


This class of borrowing is sometimes designed as “consumptive loans” as 
distinguished from “productive loans”. If a small business man or merchant 
desires to expand his business and needs additional capital to finance it, he is 
not attracted by any interest rate in excess, or greatly in excess of the legal rate. 
He can defer making the expansion until he gains the capital from his business, 
or use other forms of credit. 


Not so the borrower of a “consumptive loan”. The proceeds of that loan are 
usually immediately used to pay for unexpected sickness, food, rent or other 
things necessary to keep himself and family alive. A “consumptive borrower” 
is, or feels himself to be, in desperate circumstances and is willing to agree to 
anything, including a usurious rate of interest to obtain immediate funds to meet 
the urgent need. This immediate urgency places the borrower at a great 
disadvantage as a contracting party. 
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Then, too frequently, this class of borrowers is not educated to the ways of 
finance and their ignorance may be imposed upon readily. 


As a result of all these factors, this class of borrowers gets so deeply enmeshed 
in their improvident and usurious contracts that their condition usually becomes 
helpless and hopeless. Any attempt or desire to default is met by harassing 
action by the loan shark in the form of threatened garnishment with a resultant 
chance of loss of employment; or even in some cases in physical violence. 


This condition in certain localities became so widespread and vicious that in 
1929 the then Attorney General of Kansas, following numerous complaints of 
vicious collection methods, filed a suit in injunction in the District Court of 
Wyandotte County against a loan shark. A receiver was appointed to take 
over the business, compute all loans at a legal interest rate and reform all 
contracts to meet the requirements of the usury law. The Supreme Court of 
Kansas, in the case of State, ex rel. v. McMahon, 128 Kan. 772, said that 
when exaction of usurious interest assumed the proportions and prevalence 
alleged by the state, a court of equity should not hesitate to suppress it by an 
injunction. The courts also dwelt on and condemned the harassing and vicious 
methods used for collecting. 


Following a study of the court’s language, many loan companies took the 
view that it was the harassing collection methods only that the courts con- 
demned, not the exacting of usurious interest alone, and continued to make 
contracts at usurious rates but being, or at least attempting to be, little 


gentlemen when it came time to collect from defaulting debtors. 
In 1935 a spot survey of several cities in Kansas was made and it was found 
that: 


93% the loans were at an actual rate of 100% per annum or more 
75% the loans were at an actual rate of 300% per annum or more 
61% the loans were at an actual rate of 600% per annum or more 
41% the loans were at an actual rate of 1000% per annum or more 
11% the loans were at an actual rate of 2000% per annum or more 


When the prevalence of this condition became known, the Attorney General 
again instituted injunction proceedings in Wichita to ascertain if the state had 
a right to suppress usurious interest, even though harassing collection methods 
were not used. The debtor witnesses in that case were not complaining about 
the interest rate paid or contracted for nor was there any evidence of harass- 
ment. Indeed, the defense in that case admitted usurious interest rates, but by 
way of avoidance contended that they were gentlemanly about it! The Kansas 
Supreme Court, in the cast of State, ex rel. v. Basham, 146 Kan. 181, held that 
it was immaterial whether harassing methods were used or not—the evil to be 
remedied was extorting usurious rates of interest on these consumptive loans, 
and that the state, on the relation of the Attorney General or a county attorney. 
could sue in injunction to suppress the evil. 

That power still exists and is one that I, as Attorney General of Kansas, shall 


and will use when merited complaints are made to me that a loan company 
has become a loan shark. This procedure is not a nominal one. In actual 
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practice, a receiver is immediately appointed upon the filing of the action, 
who takes over the loan shark’s company, computes any usurious payments, 
offsets an equal sum from the principal and winds up the business. A sub- 
stantial receiver's fee and court costs are paid out of assets of the loan shark. 


We have no law in Kansas regulating small loan companies. They are given 
statutory right to incorporate and do business in the state. Any thinking man 
knows that such business would not or could not be profitable on a basis of 
10% per annum. Anyone knows that small loan companies which hope to 
remain in business charge more than the legal rate. It becomes a problem to 
judge, just when a reputable small loan company becomes a loan shark that 
should be suppressed. 


The policy of the state in recent years seems to be that so long as the rate 
charged did not work an undue burden upon the borrower, then the old rule 
that usury was a matter of private concern to the parties has been followed. 
But, human nature being what it is, frequently some loan companies adopt a 
line of thinking that so long as what they do is illegal, they might as well make 
their sins profitable and reach for an interest rate in the highest possible 
bracket. 


True, they are not crude enough to say they are charging interest at 1500% 
per annum—any borrower would object to that; but they get the result desired 
by any one or combination of variations on the following schemes: 


1. Borrower signs a note for the principal he actually receives, plus the 
heavy interest, and the note innocently states: “interest after maturity” at 
legal rate. 

2. Two notes—one for principal actually loaned with interest after ma- 
turity. A second note for the heavy interest bearing some due date. 

3. Note for loan, with supplemental document when borrower promises to 
contribute a stated amount to support loan office, or to pay a bonus for 
securing the loan. 


4. Requiring borrower to take out a large insurance policy for longer 
period of time than the loan. The lender either being the insurance agent, 
or splitting fees or even not having the policy written at all. Parenthetically, 
I noted in the Kansas City Times of January 28, 1950, a damage suit was 
filed in Kansas City, Missouri for $15,000 punative damages where a bor- 
rower had been forced to take out something over $2000 worth of insurance 
on a $1500.00 loan, when he already had adequate insurance. 

5. Requiring borrower, as a condition of the loan purchase, say, some 
valueless beads for $15.00 on a $25.00 loan, and then take a note for $40.00. 

6. Loan office gives an order upon another merchant, which the other 
merchant cashes at a discount by arrangement. It is noted that the Kansas 
Supreme Court held a similar scheme using trading stamps to be illegal. 
State v. Buchman, 151 Kan. 998. 

7. Loans made through a “broker” for a “broker’s commission”, and 
lender and broker being identical. 
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8. Endorsement required on the note, with one of the loan companies’ 
employees acting as endorser for a fee. 


These elaborate devices only do one thing. They give the loan shark a 
false sense of security. He feels that the particular device used has given the 
transaction a legal air of respectability. He overlooks the fact that in injunction 
actions the court sits as a court of equity and is not bound by what appears 
legal on its face, but can and must do what is morally right. Such a court 
would not be deceived easily, and the more elaborate the device used the 
greater it would shock the conscience of the court. 


In this day a loan company would be far better off if it would frankly 
state to the borrower of said $50.00 that under the law it could only charge 
10% per annum or $5.00 for a full year’s use or about 20c for two weeks, 
and that it could not expect to do business at that return; but that the charge 
it was actually making was the lowest possible rate consistent with a reasonable 
return on risk involved. In such case, an equity court would come nearer saying 
that the parties knew the conditions and that the borrower waived his bene- 
fits. I have no doubt but the majority of respectable loan companies do 
business in this open-handed manner, knowingly assuming the risk that an 
ungrateful borrower may claim the benefits of the usury law. And, the borrower 
knowingly pays a rate of interest greater than authorized by law, but considers 
that the charge is fair consideration for the service rendered in his pressing need. 


So long as such transactions remain on a fair and open basis, few complaints 


reach my office. It is only when a debtor learns and resents that he has been 
tricked by some device, or when collection methods become harassing, that he 
appeals to the state for protection. 


There have been many attempts to pass a law regulating small loan businesses 
in the state of Kansas and which would permit a fair interest return on small 
loans. Such bills have met sudden ends, usually through lobbying by the loan 
sharks who evidently prefer to risk law violation in order to obtain an ex- 
horbitant return. 


It is noted that in Missouri, in January of 1950, because the Missouri legis- 
lature failed to pass a small loan law, the Home Finance Company, by large 
newspaper ads, explained that it was withdrawing from the state, after doing 
business at a loss of over $300,000.00 in the past three years at the legal rate 
of eight per cent. 


There is need in Kansas for small loan companies. They can, and in the 
majority of instances, do fill a need that cannot otherwise be met. This was the 
conclusion reached by the Junior Bar Conference of the American Bar Associa- 
tion in its study entitled, “A Survey of Personal Finance Conditions in Kansas.” 
Kansas should have a law regulating the business so it can be operated at a 
fair return, without undue hardship on the borrower. 


You will note that most of my discussion has centered around the loan shark 
side of financing. I have not gone into detail in usurious financing of pur- 
chases such as automobiles, household goods, etc. The problem there is not 
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so aggravated. Such loans are more in the nature of “productive loans”, where 
the purchaser can select his terms in a highly competitive field, and is not 
under great compulsion or urgency. But, it must be remembered that all I 
have said with reference to usury is equally applicable to these purchase trans- 
actions. When the purchaser has claimed the benefits of the usury statute, they 
have been freely granted by the courts. 

The fact that you have organized, is indicative that you are endeavoring to 
see that the business is conducted on fair business principles. For this you are 
commended, and you may be assured of my full cooperation. 





The JOURNAL 


APPLICATION OF INTERNAL REVENUE CODE 
SECTION 117 (j)* 
By HAROLD R. SCHROEDER 


of the Topeka, Kansas, Bar 


Prior to the year 1942, the gains on the sale or exchange of personal property 
used in trade or business and subject to the allowance for depreciation and real 
property used in trade or business were specifically excluded from treatment as 
capital gains.’ Congress, believing that such exclusion produced a hardship 
upon the taxpayer, enacted the relief provisions contained in I. R. C. Section 
117(j). (The Bureau does not entirely acquiesce in the belief that section 
117(j) was intended as a relief provision” ) 


The gains and losses which come within the scope of section 117(j) are those 
resulting from the following transactions: 


(1) The sale or exchange of real property used in trade or business, if held longer than 
six months, 


(2) The sale or exchange of personal property subject to the allowance for depreciation 
and used in trade or business, if held longer than six months, 


(3) The involuntary conversion of property used in trade or business, if held longer 
than six months, and 


(4) The involuntary conversion of capital assets, if held longer than six months. 


In determining whether you have a capital gain or an ordinary loss, on the 
above listed transactions, it is necessary to make the following computations. 
First determine the gain or loss incurred on each transaction. Then combine 
all such transactions to determine if a net loss or a net gain has been sustained. 
If a net gain results then each transaction is considered as a long term capital 
gain or loss. If the net result is a loss, then such loss, in toto, is considered as 
a loss from the sale or exchange of other than capital assets. 


For the purpose of explaining the application of section 117(j) the following 
work paper, with explanation, has been prepared. 


“Part of the Tax Institute of the Topeka Bar Association, December 17, 1949 
1. IR. C. Sec. 117(a); 26 U. S.C. A. §117(a). 


2. Reference is made to the Bueau’s position relative to the sale of animals from the breeding herd. See I. T. 
3666, I. T. 3712, and Special Ruling of August 4, 1947. 
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THE 1949 KANSAS INVESTMENT STANDARDS ACT AND A 
NECESSARY COROLLARY* 


By HOWARD T. FLEESON 
Of The Wichita, Kansas Bar 


I was pleased to accept the invitation of your committee and your president 
to talk about the “prudent-man” rule recently adopted in Kansas as the norm 
by which a trustee’s actions were to be judged in the handling of trust estates. 
The trust officers of the institutions which I have had the pleasure of serving 
will bear witness to the fact that I have long been unhappy with the sad plight 
of the beneficiaries of trust in Kansas and the equally unhappy lot of trust 
officers or trustees endeavoring to explain to those beneficiaries the reason why 
the income from the trust upon which they depend has been cut down so 
drastically. 


In the past it has been no comfort to a beneficiary, who has never been able 
to understand why he wasn’t given the trust estate outright in the first instance, 
to be told that the yield on government bonds has dropped to 2% per cent, 
that good mortgages, on account of government policies, are no longer obtain- 
able, and that any investment other than government bonds cannot be purchased 
by the trustee with safety to the trustee under existing laws. The needs of bene- 
ficiaries have, as we all know, become more pressing in recent years, and patti- 
cularly since the War. Inflation is an economic disease which affects us all, 
but one of its greatest victims is the beneficiary of a trust estate whose standard 
of living is being crushed by higher living costs and who has an increasingly 
smaller income with which to meet those costs. 


In Kansas prior to 1949 a trustee, unless he secured court action and approval 
in a proceeding which would bind life tenants and remaindermen, had little or 
no choice. We had no statute and we had no decisions of our Supreme Court to 
guide the trustee in the choice of the investments he could safely make. Even the 
language of a trust instrument embracing broad powers was viewed with jaun- 
diced eyes by trustees and trust officers charged with the responsibility of in- 
vesting the trust estate, because it could be charged that the language was 
susceptible of differing interpretations. 

Consequently, trustees purchased government bonds. They were safe. 
Upon the termination of the trust and its distribution to the remainderman, there 
was in the performance of the trust then at least the virtue that the trust estate 
had remained intact. From the standpoints of security of the remainderman and 
immunity from liability of the trustee to surcharge that was, indeed, important. 


THE “PRUDENT-MAN RULE” FOR INVESTMENTS By FIDUCIARIES 


That situation in Kansas has now been changed. No longer will the sole 
measure of the performance of trustees be a comparison of the market value of a 
trust on accounting and distribution with the inception value of the trust. 


Our legislature in its 1949 session adopted, and the Governor approved, an 


* Address delivered at the 1950 Kansas Bankers Association, Trust Conference, Wichita, March 23, 1950. 
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Act “Prescribing Standards for Investment by Fiduciaries.” This Act (chapter 

319, Laws of Kansas, 1949) provides as follows: 
“Section 1. In acquiring, investing, reinvesting, exchanging, retaining, selling and 
managing property for the benefit of another, a fiduciary shall exercise the judgment 
and care under the circumstances then prevailing, which men of prudence, discretion 
and intelligence exercise in the management of their own affairs, not in regard to 
speculation but in regard to the permanent disposition of their funds, considering the 
probable income as well as the probable safety of their capital. Within the limita- 
tions of the foregoing standard, a fiduciary is authorized to acquire and retain every 
kind of property, real, personal or mixed, and every kind of investment, specifically 
but not by way of limitation, bonds, debentures and other corporate obligations, 
and stocks, preferred or common, which men of prudence, discretion and intelligence 
acquire or retain for their own account, and within the limitations of the foregoing 
standard, a fiduciary may retain property properly acquired, without limitation as 
to time and without regard to its suitability for original purchase: Provided, This 
act shall not apply to guardians.” 


Further sections of the Act provide that it shall not be construed as author- 
izing a departure from the express terms of a will, but where in such will the 
term “legal investment” or “authorized investment” is used, such words shall 
be taken to mean any investment permitted by the terms of the section which I 
have just read. 


This section sets forth almost word for word the classic language of Justice 
Putnam, decided in 1830 by the Supreme Judicial Court of Massachusetts, in 
Harvard College v. Amory, (9 Pick, 446). This case, decided in the days of 
Andrew Jackson, established the “prudent-man” rule, which without any statu- 
tory amplification has been followed in Massachusetts ever since. Sponsored by 
the American Bankers Association, the language of the decision has become 
the model of the statute. Many states have adopted it and now, through the 
splendid accomplishment of this organization and the bankers throughout the 
state, it has become a part of our local law. It indicates what can be accom- 
plished with intelligent and persistent effort. 


I think you will be interested in the factual background which gave rise to 
Judge Putnam’s decision. 


John McLain died on October 23, 1823, and his will was admitted to probate 
on November 3, 1823. The will provided for the creation of a trust in the sum 
of $50,000 and declared that the income should be paid to his widow during 
her life, in quarterly or semi-annual payments, whichever were convenient to 
the trustees. Upon the decease of his wife the trustees were to distribute one-half 
of the trust fund to the President and Fellows of Harvard College and the other 
one-half to the Massachusetts General Hospital. The will by its express terms 
telieved the trustees from the necessity of having sureties. 


McLain apparently was a very successful Boston merchant, for at the time 
of his death his estate inventoried at approximately $225,000, of which $100,- 
000 was manufacturing stock; $48,000 consisted of insurance common stock, 
and $27,000 of bank stock. 

The executors of his estate being presented with that instrument and with 
that portfolio, contacted the charitable remaindermen and suggested that a 
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committee be appointed to collaborate with the executors and trustees under the 
will and to decide which of the assets in this estate should be put into the 
$50,000 trust. They further asked for suggestions as to how the trust might be 
handled to the advantage of all interested parties. Considerable negotiation 
ensued in an effort to reach an agreement with the President and Fellows of 
Harvard and the trustees of the hospital as to what the trusts should consist of. 
It was the view of the trustees that inasmuch as the testator having invested 
within three years of his death nearly half his property in manufacturing stocks, 
he had great confidence in those stocks and desired his widow to enjoy her fait 
share of the income and profits of his estate. They finally agreed, however, that 
if the remaindermen would agree to pay to the widow during her lifetime 6 per 
cent, interest annually, on $25,000.00 and an amount equal to the dividends 
which would be paid on $25,000 invested in certain specified stocks, the trustees 
would immediately turn the trust property over to the College and the Hospital. 
Harvard, as usual, being very difficult (I was schooled at Yale), rejected this 
offer in writing, with the statement, joined in by the hospital trustees, that they 
expected the executors and trustees to “keep the capital entire” and they added 
“that in their opinion any investment of this capital in trade or manufacturies 
cannot be considered by them as a safe and discreet investment” and they 
therefore “disapproved of any such investment.” 


When it came time to set up the trust the widow was so insistent that the 
stock be kept and not be liquidated, that the trustees transferred the stock into 
the trust and started the trust in operation. 


When the widow died the trust estate had shrunk about fifty per cent in 
value. And, when the final account was filed, counsel for Harvard College 
appeared and filed a protest against the allowance of the account. 


The probate judge having allowed the account, the college and the hospital 
appealed, contending that the trustees in their choice of investments regarded 
solely the interest of the life-tenant and disregarded the interests of the remain- 
dermen; the trustees acted contrary to the judgment of the remaindermen after 
having sought their advice, and a portion of the trust estate had thereby been 
lost. 


The court held that the trustees had not abused their powers and that they 
could not be surcharged. The opinion quotes the language of Judge Harwicke 
in an early English case where he says, “To compel trustees to make up a defi- 
ciency not owing to their wilful default, is the harshest demand that can be 
made in a court of equity.” 


After a discussion of all types of investment, government bonds, mortgages, 
real estate and stock, the court in Jackson v. Jackson (1 Atk. 514) said: 


“Do what you will, the capital is at hazard”... . 

“All that can be required of a trustee to invest, is that he shall conduct himself faith- 
fully, and exercise a sound discretion. He is to observe how men of prudence, 
discretion and intelligence manage their own affairs, not in regard to speculation, but 
in regard to the permanent disposition of their funds, considering the probable in- 
come, as well as the probable safety of the capital to be invested.” 

“Trustees are justly and uniformly considered favorably, and it is of great importance 
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to bereaved families and orphans, that they should not be held to make good, losses 
in the depreciation of stocks or the failure of the capital itself, which they held 
in trust, provided they conduct themselves honestly and discreetly and carefully, 
according to the existing circumstances, in the discharge of their trusts. If it were 
held otherwise, no prudent man would run the hazard of losses which might happen 
without any neglect or breach of good faith.” 


In commenting on the rule over a century later, Chief Justice Rugg of the 
same court, in Springfield Safe Deposit and Trust Company v. First Unitarian 
Society (293 Mass. 480, 200 N. E. 541), says: 

“Good faith and sound discretion, informed by experience and wise observation, 
constitute the standard. That standard is comprehensive and remains fixed. It is not 
bound to particular classification of securities, but continues as a safe guide under 
changed financial institutions and business customs, usages and investment combin- 
ations. 


There have been no decisions in Kansas since the adoption of the statute. 


The statute does not, as is sometimes supposed, “leave trust investment wide 
open” or “permit investments in anything.” 


The standard set by the prudent-man rule, the fact that the trustees may 
invest in stocks, does not mean that they will or should invest wholly or princi- 
pally in stocks. The prudent man does not act that way. Such conduct would be 
the negation of the rule. And the prudent man recognizes difference in stocks. 
Established standards governing stock investments by trustees have been worked 
out by corporate fiduciaries having a large amount of this kind of business and 
by investment counsellors. These standards are not infallible—nothing is— 
but they state in concrete form rules which a statute can formulate only in 
general and somewhat abstract terms. The statute by definition excludes the 
speculative standard. The trustee must consider “the probable income as well 
as the safety of the principal.” The fact that the trustee in a proper case may 
invest in General Electric or DuPont does not mean that he may buy Lucky 
Tiger Mine or Wildcat Oil Corporation. 


It cannot be too much emphasized that the new statute does not relieve the 
trustees of responsibility for investment. On the contrary, it increases the trus- 
tees’ responsibility by requiring them to justify their investments on the basis, 
not only of prudence and discretion, but of intelligence. Under this statute 
trustees are required to be both diligent and intelligent. 


If the experience of Massachusetts and the long list of other states which have 
adopted the rule is any guide, Kansas trustees will find our statute very satisfac- 
tory. Trust estate management in Massachusetts and other states which have 
adopted the Act has achieved a national reputation for a combination of safety 
and intelligence. 


Inherent in the statute is the principle of diversification. This principle will 
in a great number of cases enable the trustees to build up the income of their 
trust to a reasonable extent without endangering the principal. That, primarily 
is the objective of the Act. The fact which trust experience confirms: that 
income beneficiaries are the primary, and remaindermen the subordinate, con- 
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cerns of settlors, is certainly one of the principal motivating factors back of the 
statute. . 

It will also be observed that the Act, within the limits of the standard set, 
permits the retention of property properly acquired “without limitations as to 
time and without regard to its suitability for original purchase.” This part 
of the Act places authorized retention on the basis of what an informed judg- 
ment would regard as best for the trust. This rule frees the trustees from any 
inflexible requirement, often disadvantageous to the trust, of unloading within 
any fixed time investments which have ceased to qualify, or which, if received 
from the settlor, never qualified. Definitely, it does not authorize the trustee to 
rest inattentively on the assets and do nothing. Here, as in other cases, the 
statute requires of the trustees vigilance and intelligence. 


Under section 4 of the Act it is provided that its provisions “shall govern 
fiduciaries acting under wills, agreements, court orders and other instruments 
now existing or hereafter made.” Where in a trust now existing or hereafter 
created the term “permissible by law for investment of trust funds” or “author- 
ized by law for investment of trust funds,” “legal investments” or “author- 
ized investments” or other words of similar import are used in defining the 
powers of the trustee relative to investment, such language is construed as 
authorizing any investment permitted by the first section of the Act; that is to 
say, the statute applies to all trusts, pre-existing as well as subsequently created, 
whose terms are not in express terms inconsistent with it. 


It is undoubtedly true that the rule imposes some additional burdens on the 
trustee. Thought and attention will be required in the proper selection of an 
investment portfolio. It may be necessary to employ investment counsel. The 
trustees will be required to review the securities more frequently. Consultation 
with other fiduciaries as to the investments which they are making may be in 
order. If many of the trustees in states having the rule invest in such well- 
known common stocks as Standard of New Jersey, General Motors, Allied 
Chemical, General Electric, and any number of others, it would be hard to 
surcharge any given trustee for making a purchase when he could produce evi- 
dence that numerous other trustees had made exactly the same investment. 

It is likely, also, that remaindermen will benefit. Unless purchased at or 
near the top of an inflationary period, good common stocks tend to increase in 
value over the years and it may well be that this capital gain will be sub- 
stantial at the accounting and distribution. 

If there are those who do not like the somewhat liberal grant of authority 
contained in the new statute, they may, of course, limit or vary that authority 
in the trust itself. 

Any study of the new Act logically invites an inquiry relative to the invest- 
ments which should be made. It is obvious that one cannot portray the “prudent- 
man” by metes and bounds. Precision is impossible and if possible it would 
represent a step backward in the direction of a legal list. The virtue of the new 
Act is in its flexibility, its elasticity. Conecrning such elasticity, the Massa- 
chusetts court has declared: 
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“Good faith and sound discretion, as these terms ought to be understood by reason- 
able men of good judgment, were thus made the standard by which the conduct of 
trustees is to be measured. That is a comprehensive principle. It is wide in its 
ene It is not limited to a particular time or a special neighborhood. It is general 
and inclusive, so that while remaining itself fixed, it may continue to be a safe 
guide under new financial institutions and business customs, changed commercial 
methods and practices, altered monetary usages and investment combinations. It 
avoids the inflexibility of definite classification of securities, it disregards the 
optimism of the promoter, and eschews the exuberance of the speculator. It holds 
fast to common sense and depends on practical experience. It is susceptible of being 
adapted to whatever conditions may arise in the evolution of society and the progress 
of civilization. Although more liberal to investing trustees than the law of some 
states and countries, it has frequently been reaffirmed and never doubted in this 
jurisdiction.” 

The investment field is a broad one and in this day and age a constantly 
changing one. It is difficult to lay down any hard and fast rules. I believe, 
however, that the Supreme Court of Kansas will follow quite generally the 
outline contained in the Restatement of the Law of Trusts concerning the 
matters which should be considered by a trustee in selecting an investment. 
They are: (1) the marketability of the particular investment; (2) the length 
of the term of the investment; that is, the maturity date, callability, or redeem- 
ability, if any; (3) the probable duration of the trust; (4) the probable 
condition of the market with respect to the value of the particular investment 
at the termination of the trust, especially if at the termination of the trust the 
investment must be converted into money for distribution; (5) the probable 
condition of the market with respect to reinvestment at the maturity of the 
particular investment; (6) the aggregate value of the trust and the nature of the 
other investments, i.e., proper diversification; (7) the requirements of the 
beneficiary or beneficiaries, particularly with respect to the amount of the 
income; (8) the other assets of the beneficiaries, including earning capacity; 
and (9) the effect of the investment in increasing or diminishing liability for 
taxes. The significance of these matters is obvious, for they all relate to the 
two paramount considerations confronting a trustee in selecting trust invest- 
ments, to-wit: the safety of the fund invested, and the amount and regularity of 
the income. It should not be inferred that the new Act minimizes the necessity 
of preserving the capital of trust funds. The language of the Act refutes such 
a notion, and properly so, for safety is a matter of concern not only to the 
remaindermen but to the life tenants as well. If a trust fund is lost, the 
remaindermen lose their distributive shares, but the life tenants also lose their 
income. Therefore, a trustee must proceed with caution, and cannot become 
over-zealous in a desire to obtain a high income for the life tenants. 

In conclusion may I point out that the Act in no way lessens or weakens 
the rules of faithfulness, diligence or care. The trustee must always observe the 
punctilio of honor. He is expressly forbidden to speculate in any form with the 
assets of the trust. Although he may personally suffer loss from his management 
of the trust, he may never personally gain. The rules concerning undivided 
loyalty, against dealing individually with the trust estate, against intermingling 
trust assets with those of the trustee and other like familiar rules regarding 
trust administration are in no way relaxed. 





306 The JOURNAL 


THE UNIFORM PRINCIPAL AND INCOME ACT 


Your president has requested that I comment briefly on the Uniform Princi- 
pal and Income Act. As all of you know, one of the first problems which 
usually confronts a trustee, and one of the most frequently recurring, is to 
determine what shall be regarded as income and what as principal in the case 
of both receipts and disbursements. This will be particularly true since the 
adoption of the prudent-man rule with respect to investments. 

In all such matters, the intention of the creator of the trust is paramount and 
if he has made provisions in the trust indenture to guide the trustee that 
intention, clearly expressed, will prevail. The settlor may, and usually does, 
give his trustee full discretion to determine what shali constitute principal and 
what income, but as in the case of all other discretionary powers, the trustee 
must act in a reasonable manner and not arbitrarily or capriciously. It is 
reasonable therefore to presume, that a trustee with wide discretionary powers 
would look with favor upon a statute to guide his acts. 

The National Conference of Commissioners on Uniform State Laws is a 
body of Commissioners deriving their authority from appointment by the 
Governors of their respective states. Among the Acts which they have spon- 
sored is the Uniform Principal and Income Act referred to in your program as 
the Uniform Allocation Act. 

Under the prudent-man rule one of the great difficulties which will arise 
will be in connection with the ownership of corporate stock. The tendency 
toward more intricate capital structures, holding companies and interlocking 
ownership, consolidations and reorganization, accompanied by an increasing 
complexity in the form of dividends and distributions, require exact rules by 
which an apportionment may be made. In addition to ordinary cash dividends, 
there are stock dividends, dividends in the stock or securities of other corpor- 
ations, stock-subscription rights, distributions in liquidation and in other forms. 

Again, trustees frequently find themselves confronted with the responsibility 
of conducting a going business. Livestock, patents, oil and gas interests 
frequently form the corpus of trust estates. It is probably safe to say, that 
properties held in trust become as widely diversified as those owned individually. 
It is not surprising that in these circumstances the problems relating to the 
ascertainment of principal and income multiply correspondingly. 

The seriousness of the situation does not rest alone in book-keeping incon- 
venience or administrative difficulty. It creates, in addition, a danger of liability 
of the trustee for erroneous distributions to beneficiaries. A trustee may pay to 
the income beneficiary something the court might decide to be principal or con- 
versely might distribute as principal to the remaindermen something the court 
might hold to be income. In either case the trustee, even though acting in good 
faith, would be answerable to the injured beneficiary. To bank and trust 
companies engaged in handling trust estates amounting to millions of dollars 
such a situation is intolerable. It can be and should be corrected through the 
adoption of the Uniform Act to which I have referred. I urge upon you, there- 
fore, that in the coming session of the legislature you focus your attention upon 
the adoption of this Act as a necessary corollary to the prudent-man rule. 
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A PROPOSED CODE PROVISION ON TORT LIABILITY* 


By JAMES BARCLAY SMITH 


Professor of Law, University of Kansas 


It is accepted history that in ancient, primitive times the government and its 
administration were so simple that, in addition to his other duties, the King 
exercised the judicial power out of hand. Eventually, this function of govern- 
ment was delegated to courts where private parties were permitted to seek 
redress for their injuries. From whatever reasons, the function bloomed into 
the Anglo-American system—flowered by the rules of common law pleading. 
Great was the good; and the glory thereof is said to be the purpose simply to 
seek the truth. The litigant sought the truth—the duty of government was to 
provide the machinery to disclose it. Rules developed rules, and rules developed 
interpretations until their art was the master of its creators. Bentham and 
Maitland, Edward Livingston and David Dudley Field landmarked efforts to 
control litigation to the end that rights could be fairly, simply, and finally 
declared without needless delay. However, the progression to complexity seems 
to be congenital in every system. By the same token, government has the 
continuing obligation to reinventory the whole to assure adherence to the 
stated principle. It is elementary in human experience that the rank and file are 
impressed by the first index of government, the manner in which its mandates, 
methods and officers touch them. Realism in contact colors theory of perspec- 
tive. 

The phenomenon of complexity of government confounds everyone. The 
eternal question arises: Is it necessary? In the overall, as the business of 
government increases, the answer must be in the affirmative as to the trend. 
But in the particular, as we learn more of method and have confidence in our 
institutions, the answer can and must be in the negative. 

Our purpose here is to establish simple standards to achieve just results in 
measuring the consequences of negligent injury to others. Many years of 
study to this end have led to the conclusions expressed in the appendix hereto. 
They are presented for legislative enactment. 

Fair-minded decent men, considerate of their fellows, probably would come 
to a just reparation agreement among themselves. With them, the injuries are 
truly accidental. But those whose conduct is negligent, either habitually or 
occasionally, those who disregard the rights of others, are not such men. They 
embrace the toils of the law to exploit as they destroyed. And their less 
numerous brothers are caught by the necessity of survival and self defense in an 
adversary proceeding from which they cannot escape. Every relationship 
requires the protecting hand of the impartial moderator, the representative 
government of all, expressing itself through the courts in just and simple rules 
of substantive and procedural law. From one end of the bookshelf of the 
centuries to the other, in every mature system of jurisprudence, there is only 
one rule of substantive law in torts—he who injures another must make the 


*Republished with permission from 10 Louisiana Law Review 253-256 (1950). 
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injured party whole. It must follow that the standard, demanded by experience, 
of rules of procedure is a rule which permits the statement of the evidence of 
negligence and of the consequences of negligence to be stated to those (the 
jury and the judge) who must equate the equities of the parties. 


Complexity is an inescapable evolution of practice under rules of procedure. 
It is true that the courts are an armor of protection both defensively and offen- 
sively. But it is also true that the public policy is against litigation. It was 
articulated by proscribing champerty and maintenance. They have analogy in 
the rule against multifariousness. 


Once the litigants are in court, public policy constantly has been seeking 
rules to dilute and lessen the distortion of justice-defeating technicalities of 
pleading and proof. Here come trooping the rules of set-off, of counterclaim, 
and of joinder. Rallied with them are interpleader, intervention, and the bring- 
ing in of third parties and alternative pleading. Great advances were recorded 
in the Livingston code and in that of Field, which gradually spread across the 
states. The federal conformity rule was supposed to make local process single. 
More recent are the new civil practice act in New York and the New Jersey 
modernization. Great advance was made in the new federal rules of civil 
procedure, even if conformity was lost. 


After this recital, a little glossing must convince any intelligent layman that 
he may just tell the story of the negligent injury to an intelligent officer and 
have an end to it. But here he really meets the “law.” He did not plead, or he 
did not crossplead, or he did not say he was not negligent, or he did not say the 
other fellow was negligent, or that such negligence contributed to the result. 
All the time he only asks the judge—“Don’t you understand me?”; and he 
gets the answer, “Yes, I understand you, but you did not use the magic form 
and sequence of tag and touch. The rules! The rules! You have not played 
the game according to the rules.” To all this the good man answers simply, 
“J am playing no game. I want only peace.” But that would bring him out in 
accord with the fundamental public policy. And all of these niceties of sequence 
and recital have their concomitant, burden of proof.' 


Smug in the equipment of his art, the lawyer held to his technical rules. 
Aside from the disrepute or contempt which attached to the courts and to the 
lawyer in the popular mind, relief had to be had. The business man turned 
to arbitration. For a long time he was stymied by the courts’ saying he was 
ousting them of their jurisdiction. Finally, the popular demand and usage 
seem to have given virtue to the practice. But the legislatures, confronted by a 
shaking and complex economy, found that results had to be reached in time 
to be useful, and the courts’ “rules” just would not permit this. It was not an 
incapacity within the judicial power that caused the business of the courts to 
go to the administrative tribunal;? but there it is, and what indignation it 
causes at the bar! ? 

The maximum achievement in procedure seems reflected in the theory of 


1. M v. Pi ylvania R.R., 166 F. (2d) 543 (C.C.A. 3rd, 1948). 
2. Smith, Jurisprudence and Constitutional Canon (1941) 28 Va. L. Rev. 129, at n. 122. 
3. See remarks of Reed (1937) 62 A.B.A. Rep. 89. 
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the equity accounting. The proposed rules of delictual liability expressed in the 
appendix are designed to make each party account for his negligence and let 
the trier of fact equate them upon all of the relevant evidence of fault, free 
of tricks of pleading and proof. There is no need to project a new cycle of 
interpretations and of rules resulting from legislation denominated Comparative 
Negligence, as has happened in some of our states and in the provinces of 
Canada. No matter how many rules of pleading and proof are carried in an 
instruction, the average juror, seeking a just result, will ask himself how much 
the favored pleader hurt the other party, before he affixes damages. When the 
balance of the account is struck, the universal rule of tort responsibility will 
have been served. Injury will have been: made whole through damages. The 
proposed rule of pleading and procedure will make admissible all relevant 
evidence of related, negligent injury. An accounting is not barred because a 
party other than the defendant has committed a breach of duty. Adjustment 
to a balance is the purpose of the proceeding. When, as is so commonly true, 
one of the litigants in tort actions is wholly without fault, it seems nonsense to 
abort a prayer for relief because a plaintiff may have contributed a little to the 
cause of injury. Livingston’s test of a code, namely, that ordinary men may 
understand it readily and be convinced of the justness of its purpose, still seems 
the sense of a code of justice. 


APPENDIX 
Delictual Liability 
(Consequences of Negligence ) 


Measure of Fault. When the negligence of both the plaintiff and the defend- 
ant are concurring proximate causes of injury, the damage shall be apportioned 
as the equities of the case require. If the negligence of only one of the parties 
is the sole proximate cause of the injury, that party shall bear the whole burden 
of reparation as the equities of the case may appear. If, notwithstanding the 
negligence of one, the other party by the exercise of ordinary care and caution 
could have avoided the effects of that negligence, the negligence of the latter 
in failing to do so is the sole proximate cause. An allegation of negligence by 
any party will permit evidence of negligence of all and make operative the 
rules of this section. 


Measure of Damages. Compensation will be caluculated with recognition 
of the duty of the injured party to minimize damages; and, if property be 
damaged, he is entitled only to an amount of money necessary to spend in repair 
of the property so as not to leave it essentially depreciated in present market 
value or inferior in practical use, not to an amount necessary to restore it to 
the identical condition it was in before the injury. 


The foregoing appendix is submitted for discussion and integration into 
legislation. The need for legislation seems clear. I believe the form suggested 
is a proper one. 
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PROCEDURAL LAW IMPROVEMENT PROCESSES* 


By ALFRED P. MurRAH, Oklahoma City, Oklahoma 
Judge of the United States Circuit Court of Appeals (10th Cércust) 


Everyone realizes that democracy is now on trial before the civilized world. 
Most of the freedom loving people throughout the world must in the next 
few years, or even months, make the choice between some form of totalitarian- 
ism, where freedom and personal liberty is an empty gesture, and an enlightened 
democracy, as we know and cherish it. If we are to stand before the world as 
an example of the things which we preach and for which we fight, it behooves 
us to make sure that what we offer to the world as a charter for government, 
is workable, feasible and efficient to the ends of justice under law. It is, there- 
fore, timely, more timely than in all the history of our country, that each for 
himself, shall take an inventory of his responsibilities to our government and 
arrange to discharge them to the very best that is in him. 


First, permit me, as a member of the profession to point out very briefly 
some of the more glaring defects in our judicial system—some which are obvious 
and admittedly archaic and outmoded, and which tend to impede and hinder 
the true administration of justice. Because Anglo-American jurisprudence is 
based upon the law of precedent; that is, we look backward today for the 
solution of our present day problems; we have been accused of failing to 
catch the vision of things that must inevitably come from the progress wrought 
by science and technology. In one sense, it is altogether fitting and proper that 
the courts follow in the wake of progress, because under our system of checks 
and balances, it is the function of the courts to see that progress is made within 
the framework of constitutional precepts. The judiciary is, and must always be, 
the balance wheel for our governmental processes—without that tempering 
influence, our fundamental liberties may be caught up in the tide of unabated 
and illadvised public opinion. But, we must not lag so far behind as to lose 
our way and be swallowed up by a system which all too readily lends itself to 
the fickelness of the popular wail and cry. 


The fundamentals of the law have not changed since they were inculcated 
into our charter of government. They need not change; indeed, they must not 
change, because they are rooted in the fundamentals of human justice and it is 
those principles which we must strive to preserve untarnished. The courts of 
the land have not been so much criticized for failure to provide a substantive 
body of law, adequate to the ends of a modern society. Our righful criticism 
lies in the failure of the courts to provide adequate and efficient machinery for 
the adjudication of those principles in controversies arising out of a complex 
society. In short, we stand indicted with no defense to the charge that we are 
shaping the rules of a modern society with what Justice Holmes called “anti- 
quated implements of justice”. If our institutions of government are to endure, 
and we are to give the world a pattern for democracy, the people must have con- 
fidence and respect for what we do, and if we are to generate and build that 


* Address delivered at the Annual Meeting of the Topeka Bar Association, February 11, 1950. 
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necessary measure of respect, we must meet the problems squarely, honestly 
and efficiently—some think we have not been doing that. 


For instance, in many of our courts, it takes from three to five years from 
the filing of a lawsuit until it reaches a final decision in the courts of appeal. 
Sometimes it is reversed and must again start its slow and tortuous course back 
through the same courts until in the end there is nothing left of the subject 
matter but a bare principle of law. It is not uncommon to find cases ten and 
twelve years old still in process of litigation. It is no wonder that the public 
is disgusted with the adjudicatory processes and that there is wide spread dis- 
satisfaction with the manner and mode of administering justice in this country. 


The Rules of the Commodity Exchange of New York presently provides 
that each contract between the members shall contain a compulsory clause 
under which the parties agree that they will not employ a lawyer and that the 
total cost of the settlement of the conroversy shall not exceed $100.00. More 
than one thousand arbitrations have been effected under this procedure and the 
American Arbitration Association is rapidly taking root in all the principal 
cities over the country. This means that the public has decided that it can 
get along without the lawyer and it means that you are threatened with anni- 
hilation. 


The great difficulty lies in our insensibilities to these acute problems. For 
instance, in 1938, twelve years ago, the Supreme Court through enabling 
legislation promulgated and adopted new rules of Civil Procedure, which dis- 
carded old and outmoded methods of procedure and provided for speedy and 
simple rules for the trial and disposition of controversies arising in Federal 
courts. Among others, it provided for the common sense pre-trial; summary 
judgment; and, discovery, but the Federal courts have been most reluctant to 
use these new instruments efficiently and expeditiously. They say there is nothing 
wrong with the old rules and that they prefer what they chose to call the old, 
tried and true. Lawyers are even more reluctant to accept and accommodate 
themselves to new modes of procedure, which tend to cut through formulism to 
the heart of the controversy. 


This means, of course, that if we are to make progress, it must be under the 
whip and lash of public opinion. To put it in the words of a distinguished 
jurist, “We know that the average layman feels that the procedure of the courts 
is unnecessarily complicated and does not render the real service which it should 
in the disposition of controversies. It would be well, therefore, when the oppor- 
tunity is at hand, to explain the fundamental reasons behind some of our more 
obvious rules of procedure and regulations of the courts. We are loathe to 
invite lay criticism to our deliberations, because we do not have our house in 
order. But, whether we like it or not, and whether we have invited it or not, 
the bench and organized bar of our country are called upon to answer the public 
challenge for greater efficiency in the administration of justice.” 


If the functions of our courts are being encroached upon by a fast maturing 
system of administrative bureaucracy we have no one to blame but ourselves, 
since we long ago abdicated our place in the field of administrative law. The 
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processes of legal and equitable jurisprudence are entirely adequate for the 
adjudication of man’s differences with man, but we must readjust and recon- 
struct the machinery of our system to meet the demands of an expanding and 
complex society. To do this, we need the cooperation of our lay brethren, and 
we must have it, if we are to meet the challenge. 

England, which is the fountainhead of our jurisprudence, heeded the call for 
enlightened reform in its judicial system many years ago. Today, it stands 
abreast of the times. Whatever may be the faults in its present government, 
they do not lie in the judicial system. But, legal reform in England was not 
wrought by the judiciary itself or the bar. It was not until the press and laity 
took up the cudgels for a more responsive judiciary, that the old and archaic 
modes of procedure were discarded for a sane and sensible approach to the 
real problems at hand. It should be said of the legal profession, however, that 
it had the foresight to lead rather than obstruct the popular movement for 
reform by supplying the technical skill necessary for the design suitable for 
remedial processes. Aided by the centralized London press, laymen boldly 
took hold of the task of revamping the procedural law of England in order 
to make it workable. In 1850 the crown appointed a commission to inquire 
into processes, practices and the system of pleadings in the court of chancery. 
The personnel of the Commission included lawyers and barristers. Nothing was 
done. In 1851, two men of business were appointed as additional commissioners 
—still nothing was done of moment. Finally, in 1909, a joint select committee 
of lay members of the House of Lords was appointed to conduct a survey. This 
survey resulted in the judicature Act, somewhat similar to our rules of pro- 
cedure Act of 1934. Many judges of the day strenuously objected to the lay 
inquiry, but it went forward with force and dignity. More than twenty years 
ago Chief Justice Taft made the public statement that the administration of 
the criminal law was a disgrace to our civilization, but only in the last four 
years have the Federal courts gotten around to the adoption of any rules of 
criminal procedure. 

Time is running out. The patience of the public is waning. The bench 
and bar, apparently have been unable, or unwilling, to effect the changes that 
are necessary if we are to survive. This brings us to the point of devising ways 
and means for securing the cooperation of laymen in the improvement of the 
administration of justice and of the adoption of a definite and concrete program 
to that end. The public has a right to a more orderly, more efficient, dignified 
and less expensive administration of justice. The judges in turn have a right 
to a more secure tenure in office, increased pay, and old age security. In order 
to accomplish these ends, constitutional amendments are necessary in every 
state of the union, save one or two which have already taken the forward step. 

In the last few years, acting under the pressure of public opinion as aided 
and abetted by the progressive press the State of Missouri has completely re- 
vamped its judicial system to provide for the non-partisan selection and stable 
tenure of its judges, with honorable retirement, on a respectable competence. 
It has abolished the traditional justice of the peace courts with their vicious fee 
system, and has provided for Magistrates, who serve the public in a manner 
befitting the dignity of the law. The State of California, in the last few years 
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has completely revamped and revised its judicial system to provide for the 
meritorious selection of its judiciary, and to pay them a salary commensurate 
with the high duties they perform. The Bar of that state is now engaged in a 
searching study of all courts of limited jurisdiction with the view of abolishing 
the system which places a price upon the administration of justice, through the 
fee system. 

Still more recently, the state of New Jersey, acting under the promptings of 
public sentiment as generated by the press, has shed the barnacles from its 
judicial system. The new constitution provides for a complete new judicial 
system, with selection of its judges upon merit instead of machine politics. It 
commits to the Supreme Court the rule making and administrative powers 
necessary for an efficient operation of its courts. These revisions were effected in 
the face of powerful opposition. They were the result of many years of 
agitation for a more responsive judiciary. 

About four years ago, the State Bar of Colorado raised $25,000 to conduct a 
survey of its entire judiciary with the view of effecting much needed reforms 
in its system. The Bar Committee has now completed that survey and has pre- 
sented to the Bar a plan based substantially upon the so-called “Missouri Plan”. 
The press and public have expressed keen interest in these suggested reforms 
and it is believed that they will be effected in the near future. Elsewhere, over 
the country the bench and bar have been awakened to the realization of the 
necessity for making the legal processes more responsive to the legal problems 
—the only opposition comes from the bar. 

The American Bar Association, with a grant from a benevolent foundation 
is now making an extensive survey of the legal profession throughout the 
United States with the view of making sweeping recommendations for the 
improvement of the administration of justice. It is a privilege to say that the 
Chief Judge of my own court is the Chairman of that Committee. Recently 
Chief Justice Vanderbilt, former President of the American Bar Association, 
Dean of the law school of New York University, and now Chief Justice of 
the Supreme Court of New Jersey under its reformed plan, in cooperation with 
the Junior Bar Conference has compiled a book entitled “Minimum Standards 
of Judicial Administration”. The purpose of that book as its title implies, is to 
give to the legal profession a standard below which no judicial system should 
be permitted to exist. 

Early one morning a few years ago, a train left Washington City. They 
called it the Freedom Train, because it carried the most precious cargo in the 
civilized world. Included was the original Declaration of Independence, the 
Constitution and the Ten Bill of Rights—without which man cannot be free. 
The train was scheduled to stop at nearly every town in the country, so that 
the people could behold with their own eyes those charters by which we live 
and which make us free. The thought being that by seeing and reading these 
documents they will be inspired to a greater appreciation of our human 
liberties and our way of life in this grave hour when they seem to be on trial. 

As the people walked through and gazed upon those documents encased as 
they were in glass, they read from the first article of the Bill of Rights, which 
says in language every man can understand that Congress shall make no law 
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respecting the establishment of a religion or prohibit the free exercise thereof, 
or abridge the freedom of speech, or the press, or the right of people to peaceably 
assemble, and to petition the Government for a redress of grievances, or deny 
the right of writ of habeas corpus. 

They will remember that now there are forces in the world which would 
use these guarantees as a weapon to destroy the very principles they create. 
They will also read from the Bill of Rights, which forbids the confiscation of 
private property without payment of just compensation; the searching of their 
homes without a warrant; against accusation by witnesses unless they can be 
produced in open court; against putting one to trial twice for the same offense 
or accusation; freedom from excessive bail; freedom from cruel and unusual 
punishment. They will read of the guaranty of the right to a speedy trial by 
a jury on written charges; of the right to have counsel for their own defense 
and for the compulsory process of witnesses in their behalf. 

They must have left the Freedom Train in the thought that liberty and 
justice, as it comes from those oracles, stands between them and tyranny. But, 
as some one has said, the Bill of Rights promises much, but it is up to the 
American people to make that promise good. 

We have just passed through a terrible war, in which we paid a tremendous 
price to keep faith with the authors of our liberties, and today we are not quite 
sure whether we may return to peaceful pursuits. One thing is certain, we 
know that we can be free only if we are vigilant. If it is up to the American 
people to vitalize these precious documents, it is certainly the responsibility of 
the courts to see that the laws of the land are administered in a manner to 
instill in the hearts and minds of the people the conviction that these documents 
are not scraps of paper, nor a mere slogan, which promises much, but gives little. 

Mr. Justice Hughes has said, “You cannot maintain democratic institutions 
by mere forms of words or by occasional patriotic vows. You maintain them 
by making the institutions of our Republic work as they are intended to work”. 

In another critical period, Lincoln said, “At what point then is the approach 
of danger to be expected? I answer if it ever reach us it must spring up amongst 
us; it cannot come from abroad. If destruction be our lot, we must ourselves 
be its author and finisher. As a nation of free men, we must live through all 
time or die by suicide.” 

So long as the Court House doors are open for the expeditious dispensation 
of even handed justice, we have no cause to fear totalitarianism. The first 
thing that a tyrant does on his ruthless road to power is to close the churches 
and temples of justice. But just as religion must meet the challenge of a pul- 
sating world so must the processes of justice answer the call. Justice does not 
exist in the abstract—it must be real, virile and alive. 

My purpose in coming here this evening is to say something, if I can, to plant 
in your mind the germ for an organized effort on the part of the Kansas 
lawyers to join in the procession of those who believe that it is time to take stock 
of our profession, examine our structures, take the public into our confidence; 
heed their criticisms before it is too late, and so order our affairs, so build our 
temples of justice, that when the storms of destruction beat upon their pillars, 
they will stand like the rock of ages. 
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ADVANCE REPORT OF THE COMMITTEE ON PUBLIC 
RELATIONS 


“The Public Relations task of any association,” according to George C. Jor- 
dan, Public Relations Counsel of Minneapolis, “is to be good and get credit for 
it.” Lawyers may feel somewhat aloof from the common herd but, if so, they are 
foolishly basking in the memories of a glorious past and not in the realities of 
the present. We know the important part that lawyers have played in develop- 
ment of our state and nation. We know that of the 55 framers of our consti- 
tution, 32 were lawyers; that of our presidents, 3 out of 4 have been lawyers, 
and that while 1 out of every 800 persons in our nation is a lawyer, lawyers 
have held 5/7s of the positions of trust and authority in our government. 
But, we also know that the epitaph: “Here lies a lawyer and an honest man,” 
has been construed as evidence of a double interment. Courts, as instruments of 
the legal profession, have been supplanted by boards and commissions under 
executive control. The NLRB is designed as the arbiter of the most contro- 
versial of human relations and its only precedents are political expediency; 
injunctions as deterrent to murder and mayhem are denied the courts. In our 
own state, all contract and common carriers and public utilities are controlled 
and regulated by one executive commission with all review or supervision 
limited to “unlawfulness or unreasonableness.” We know that since the attempt- 
ed purge of the Supreme Court of the United States, the prestige of the judicial 
branch of our government has been deliberately lessened by and for the benfit 
of the executive branch. We also know that in every slave state of the world the 
executive branch of government is the sole and predominant authority. 


What is to be done? Shall we sulk in our tents because we are so thoroughly 
misunderstood, or as members of one of the oldest of professions will we 
honestly appraise our situation and do something about it? If lawyers of Kansas 
honor and respect their profession and depend upon it for a livelihood, then 
we shall do something about it. We shall first endeavor to ascertain the cause, 
and having so scertained it, the remedy should be apparent. Arthur Vanderbilt, 
Chief Justice of the Supreme Court of New Jersey, and a past president of 
the American Bar Association, says: 

“One of the strangest phenomena in the law is the general indifference of the legal 


—_ to the technicalities, the anachronisms, and the delays in our procedural 
aw. 


The distinguished Kansas Lay Committee appointed by Judge Mellott in 
1948 said: 
“It seems to your committee that there is entirely too much delay in our courts. We 
feel judges should not permit so many postponements and the utilization by the 
lawyers of dilatory tactics to delay trials ... We urge that judges look to the 
dignity ho their courts, undignified procedure in courts leads to lack of respect 
or the law. 


In a March, 1950, issue of the Wichita Beacon appeared the following: 
“Next Monday Judge Morton will call the docket of all civil cases, other than 
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divorce, which are more than two years old. Unless other arrangements are 
made by attorneys the cases will be dismissed.” 


A survey of lay opinion in Iowa made on a scientific basis by the Iowa State 
Bar Association found that delay in legal procedures was most commonly con- 
demned and bred lack of confidence in law and the courts to the extent that 
4 out of 10 laymen would settle their claims for half rather than go to court. 
Kansas lawyers recognize a similar feeling in our own state. In a recent poll 
of 168 lawyers and district judges from 15 local bars scattered over the state, 
88% said less delay in concluding lawsuits would be helpful in a Public 
Relations Program. 


Justice delayed is oftentimes justice denied. This Committee believes that 
a speeding up of legal procedure and the lessening of delays in concluding 
lawsuits is of the highest importance to the legal profession, not only in its 
public relations but in the economic benefits to be derived therefrom; that the 
administration of justice should keep abreast with business and its present day 
demands. This Committee, therefore, will recommend that immediately 
there be a more strict observance of pleading periods by both bench and 
bar; that courts refuse to condone or acquiesce in dilatory or delaying 
practices and that they demand prompt trial and determination of all 
issues. 


We believe that the time period of many trial court and appellate court 
procedures can and should be materially lessened in the interest of lawyer 
economy and better public relations. We will recommend the establishment 
of a permanent committee of this association, with rotating terms, to 
make continuous study of ways and means of eliminating procedural 
delays and providing more prompt, efficient, and speedy justice. 


Traditionally, the courts have been considered in connection with certain 
formalities. From time immemorial the robes, wigs, dignity and formality 
of the judges and barristers of England have been symbols of law and justice 
to all English speaking peoples. They have a significance which should be 
encouraged and maintained. Simple formality and dignity of procedure ex- 
pedites the business of the court and just naturally breeds confidence in 
litigants before it and respect among those in attendance. The courts should 
symbolize the dignity and the majesty of the law; they should be an impressive 
forum of a government by law, without which there is no liberty. Uniform 
formality and dignity of the procedure is inherent in Supreme Courts and in 
all the Federal Courts of the land, yet the District Courts of Kansas are very 
much closer to the people of our state. To a large extent, in public estimation, 
they determine the success or failure of our judicial system. In our lawyer poll 
63% of the lawyers have voted for Federal Court formality in the state 
courts, and 92% have voted against “no formality”. District Courts function 
under a wide variety of conditions in Kansas. We will recommend, therefore, 
that a committee consisting of 1 Supreme Court Justice, 2 District Court 
Judges, and 2 lawyers be appointed to detail a uniform formality and 
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dignity of procedure for the District Courts of Kansas. That the report 
of such committee be filed with the clerk of the District Court of each 
county in the state on or before January 1, 1951, and that the same be 
recommended for adoption in each judicial district of Kansas, and for 
the lower courts thereof, in so far as applicable. 


This committee believes that there are innumerable other ways in which 
bench and bar may improve their Public Relations from within their own 
ranks. The individual lawyer must be the keystone upon which any public 
relations program is builded. A service attitude towards clients in explaining 
legal procedures and the court’s problems in determining issues of fact and of 
law, will greatly minimize the number of dissatisfied clients. Every lawyer 
must realize that he is opposing counsel in any contested matter and that 
clients should be encouraged to have respect for the ability and integrity of 
opposing counsel. Both the state and local bar associations may well activate 
their committees on legal ethics, if not primarily for the punishment of viola- 
tions, then for education and prevention. Pre-trial conferences furnish legal 
means of disabusing the public mind that courts and lawyers thrive on trifles, 
technicalities, and time-consuming fol-de-rol. Free Legal Aid and Lawyer 
Reference Plans should be considered for our larger cities. Some uniformity of 
fees, and publicity concerning same, would be very helpful among inexperienced 
laymen. Legal Institutes stressing Public Relations would be of great value 
to most lawyers and might prove the beginning of an integrated bar. 


A Public Relations program extending outside the bar itself is also con- 
templated. This committee believes that the bar of Kansas is capable of per- 
forming a great public service. Communism has taken one-half of the world. 
America’s traditional and foremost ally has a thoroughly socialistic government. 
In preserving our own constitutional and capitalistic form of government, the 
lawyers have a greater stake than any other group or class. Lawyers must 
exercise their capabilities in continually informing and educating the people 
in the constant struggle to retain human rights and individual liberty. Lack 
of understanding breeds distrust, while confidence and respect inhere in knowl- 
edge and understanding. Lawyers should, therefore, perform a professional 
duty, improve their public relations, and enhance their economic status by 
educational and informative publicity. Information to the general public, as 
to the whys and wherefores of legal precedents and procedures and what the 
lawyer can and should do for the benefit and protection of the individual, 
should be made available. This may be done in various ways, but certainly it is 
a specialized work requiring training and experience. Our lawyer poll shows 
96% as favoring a publicity program, but only a minority favoring employment 
of a full-time director. Lawyers must realize that in the field of public relations 
they are themselves laymen, and if we undertake to conduct a public relations 
program without the services of a trained and experienced counsellor, we should 
no linger criticize laymen who draw their own wills and legal documents. 
The committee will, therefore, recommend that the services of an ex- 
perienced Public Relations Counsel be secured by the Bar Association of 
the State of Kansas. 
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An additional report and recommendations will perhaps be made at the May 
meeting. 
Respectfully submitted, 
PAUL W. APPLEGATE, 
JOHN BLAKE, 
JEROME HARMAN, 
VERNE LAING, 
D. B. LANG, 
JouN A. POTUCEK, 
PAUL R. WUNSCH, 
CLARK A. WALLACE, Chairman, 
Public Relations Committee. 


IMPORTANT 
MR. GEORGE C. JORDAN 
Public Relations Counsel for 


the Minnesota State Bar 
will appear before 
the General Assembly of the Bar 
Association of the State of Kansas 
on Friday, May 26th, at 11:00 a.m. 
Every Member of the Association 
is urged to be present 
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KANSAS JUDICIAL ASSOCIATION 
THURSDAY, MAY 25, 1950 
ALLIS HOTEL 


12:00 Noon—Luncheon 
1:30—Discussion by Hon. W. D. Vance, Belle- 
ville, President The Bar Association of 
the State of Kansas 
2:00—Discussion by Chief Justice W. W. 
Harvey 


2:15—Pre-trial discussion led by Hon. Willard 

M. Benton, Judge Division 2, 29th 

District, Kansas City 

Other members of Pre-trial Committee: 

Hon. C. A. Spencer, 23rd District, 
Oakley 

Hon. Clark A. Wallace, 24th District, 
Kingman (one division) 

Hon. Carl Ackarman, 13th District, 
Sedan (two divisions) 

Hon. Beryl R. Johnson, Division 1, 3rd 
District 


Hon. Dean McElhenny, Division 3, 3rd 
District, Topeka (three divisions) 
Hon. Clair E. Robb, Division 3, 18th 
District, Wichita 
Hon. Willard M. Benton, Kansas City, 
(four divisions ) 
4:00—Pre-trial Round Table Conference 
6:30-—Stag Banquet—District Judges and Jus- 
tices of Supreme Court 
7:30—Jurisdiction of Probate and District 
Courts. 
Discussion of Probate and Juvenile 
matters with particular reference to 
original, concurrent and conflicting 
jurisdictions. 
Hon. W. N. Calkins, 13th District, El 
Dorado, Chairman 
Hon. B. M. Dunham, 7th District, 
Chanute 


THE BAR ASSOCIATION OF THE STATE OF KANSAS 
THURSDAY, MAY 25, 1950 
AFTERNOON AND EVENING 


3:00—Registration in Allis Hotel Lobby. 
Registration fee, $2.00 


7:00—President’s Annual Dinner for Officers 


and Executive Council, Allis Hotel 
or Meeting of the Executive Coun- 
c 


FRIDAY, MAY 26, 1950 
ALLIS HOTEL 


MORNING 

9:30—General Assembly — Empire Room — 
President W. D. Vance, presiding 
Call to Order 
Invocation 
Report of the Committee on Convention 
Rules 
Appointment of Resolutions and Nomi- 
nating Committees 
Address of Welcome — George M. 
Powers, President of Wichita Bar Asso- 
ciation 
Response to Address of Welcome—G. 
L. Light, President-elect 
President’s Annual Address 
Report of Secretary-Treasurer and Rec- 
ommedations of Eexecutive Committee 
Report of the Editor of the Bar Journal 


COMMITTEE REPORTS 
(Only those reports will be considered which 
have definite recommendations for action by 
the Association. ) 


Admission to the Bar— 
Schuyler W. Jackson, Topeka 
Amendment of Laws and Uniform Legislation— 
T. M. Lillard, Topeka 
Local Bar Associations— 
Randal C. Harvey, Topeka 
Criminal Law and Enforcement— 
Lewis L. McLaughlin, Marysville 
Historical Committee— 
J. C. Ruppenthal, Russell 
Illegal Practice of the Law— 
Wash H. Brown, Wichita 
Junior Bar Section— 
Clell E. Barton, Concordia 


Legal Aid Committee— 
Everett E. Steerman, Emporia 


Legal Institutes— 
F. C. Bannon, Leavenworth 


Memorial Committee— 
Hon. Karl Miller, Dodge City 


Professional Ethics— 
Hon. Albert Faulconer, Winfield 
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Prospective Legislation— 2:00—Allis Hotel—Empire Room 
Edward M. Boddington, Kansas City A. Probate and Trial Practice 
Relations with Abstracters— Chairman, Charles Vance, Liberal 


A. J. Herrod, Kansas City 1. Sales of Real Estate in Probate Practice— 
Selection of Judges— Samuel Bartlett, Wichita Y 
. D. Jochems, Wichita Comment: Leaford F. Cushenbery, Oberlin 
Standards for Title Opinions— 2. Pre-trial Procedure — Arthur Stanley, Jr., 
Lloyd H. Ruppenthal, McPherson Kansas City 
Taxation— Comment: Hon. Arthur J. Mellott, Kansas 
Mark Bennett, Topeka City 
Uniform Commercial Code— Hon. Willard M. Benton, Kansas City 
Spencer A. Gard, Garnett 3:30—Allis Hotel — Aviation Room, Third 
Juveniles and Child Welfare— Floor 
Josephine Chase Bradshaw, McPherson Junior Bar Section 
Public Relations—The Work of the Committee— Chairman, Clell Barton, Concordia 
Hon. Clark A. Wallace, Kingman “Appeals to Kansas Supreme Court”— 
12:00 Noon—Recess Hon. Walter G. Thiele, Topeka 
12:15—Law School Luncheons “Tokio Trials’—William P. Thompson, 
Kansas University Wichita 
Washburn University EVENING 
Lassen Hotel—Ball Room 7:00—Allis Hotel—Empire Room 


AFTERNOON Sixty-Eighth Annual Banquet of The 
Association 


Legal Institute Discussions arranged by Commit- Citi Minin Oe te Ve 


tee on Organization of Sections, Phil H. Lewis, 
Chairman, Topeka Guest Speaker—Countess Maria Pulaski 


SATURDAY, MAY 27, 1950 


MORNING “ tae Hughes, Dodge City 
, , : — Recess 
9:30—Allis Hotel—Empire Room ; — : 
B. Labor Law—Fair Labor Standards rai eg — Hotel Broadview — 
Chairman, Balfour S. Jeffrey, Topeka 
AFTERNOON 


i ea Problems — Lawrence Weigand, 2:0 0—Fin al session of General Assembly — 
- ——" otel Broadview, Roo: en, im- 
2. a a Problems mediately following the Stag Luncheon 
10:45—Allis Hotel — Aviation Room — Third Unfinished Commitee Reports 
Floor Report of Resolutions Committee 
C. Federal Taxation Report of Nominating Committee 
Chairman—Ellis Bever, Wichita Poet of Officers 
1. Current Problems — Income Taxation — ae pee 
Robert A. McClure, Topeka EVENING 
2. Current Problems—Estate and Gift Taxation 8:00—Wichita Bar Stag Show 
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RECOMMENDATIONS OF COMMITTEES 


Upon the suggestion of President W. D. Vance, recommendations contained 
in Committee Reports for consideration at the annual meeting in Wichita on 
May 26 and 27, 1950, have been excerpted and are presented in edited form 
in order that they may be studied by the members of the Association prior to 
that meeting. 


The various Committees were requested by the President to complete their 
reports in time to reach the Secretary of the Association by April 15, 1950, 
which is the regular deadline date established for submission of copy for the 
May Bar Journal. The reports filed on that date which contain recommenda- 
dations to be acted upon by the Association were delivered to the Editor-in-Chief 
of the Journal for possible inclusion in the May issue. 


The following recommendations were received in time for such inclusion. 
In addition, “An Advance Report of the Committee on Public Relations” 
appears in this issue immediately preceding the “Program” for the Annual 
Meeting. 


CIVIL PROCEDURE IMPROVEMENT 
The Committee on Amendment of Laws, in view of the studies and interest 


of Kansas lawyers in improvements in the state’s civil procedure, will recom- 
mend that the Association adopt a resolution asking the 1951 Kansas Legisla- 


ture to enact an enabling statute empowering the Supreme Court of Kansas to 
adopt rules governing pleadings, practice and procedure in civil actions in the 
district courts. 


The Committee on Prospective Legislation, according to its preliminary re- 
port, favors the modification of the code of civil procedure which relates to 
the taking of depositions in substantially the following language: “Any party 
to a suit pending in any court in this state may obtain the deposition of any 
witness to be used in said court at any time upon proper notice as provided by 
law.” 


COMMERCIAL CODE 


The Special Committee on the Uniform Commercial Code will recommend 
that the Committee be continued and that its membership be increased to not 
less than seven nor more than eleven members of the Association, two to be 
from the Senate and two from the House of Representatives. In addition, the 
chairman of the Committee on Amendment of Laws and Uniform Legislation, 
the chairman of the Committee on Prospective Legislation, and the President 
of the Association to be ex officio members. The special committee is preferred 
because of the importance and magnitude of the assignment, and the necessity 
of giving it more attention than a general committee could give, with its 
broader scope of work. 

The present Committee does not feel that the proposed Code should be 


seriously pressed for passage by the 1951 session of the Kansas Lgislature. 
Instead, it believes the Code should have the prior, careful consideration and 
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approval of this Association. Since final approval by the drafting bodies of the 
Code cannot be had in time for the final draft to be considered for approval at 
the May, 1950 meeting of this Association, the Committee will recommend 
that it be made a major item of business of the Association for the ensuing year 
in order that approval of the Association may be had at its annual meeting 
in 1951. This will necessarily be after the 1951 session of the Legislature has 
adjourned. Consequently, that body will not have the benefit of the study by 
Kansas lawyers, prior to its 1951 session. The Committee will recommend, 
however, that it seems advisable to have the Code introduced in the 1951 
Legislature, in order that it may be printed as a bill and widely circulated 
among the lawyers of Kansas and other interested groups for study. 


JUVENILE DELINQUENCY AND CHILD WELFARE 


The Special Committee on Juvenile Delinquency and Child Welfare will 
recommend that a regular standing committee on this subject be created with 
the following powers and duties: . 


(1) To take original action or to cooperate with other committees of this 
Association and with other bar associations, medical, education, welfare and 
other organizations interested in jurisprudence as it especially relates to Juvenile 
Delinquency and Child Welfare. 


(2) To promote reforms in the substantive and administrative branches 
of the law relating to said problems and to report thereon to the Association 
with recommendations as to such action as it may deem proper. 


(3) When authorized by the Association to have the power to prepare or 
cause to be prepared, articles or treatises on subjects relating to Juvenile Delin- 
quency and Child Welfare and to publish the same. 


(4) To organize and hold forums or similar meetings when authorized by 
the Association and without such authorization to attend, without financial 
obligation of the Association, and participate in such meetings as may be held 
from time to time by other organizations interested in such problems. 


PUBLIC RELATIONS 


As stated in its advance report, the Committee on Public Relations will 
recommend: 


(1) That, immediately, there be a more strict observance of pleading 
periods by both bench and bar, that courts refuse to condone or acquiesce in 
dilatory or delaying practices and that they demand prompt trial and deter- 
mination of all issues. 

(2) The establishment of a permanent committee of this Association, with 
rotating terms, to make continuous studies of ways and means of eliminating 
procedural delays and providing more prompt, efficient and speedy justice. 


(3) The appointment of a committee to detail a uniform formality and 
dignity of procedure for the district courts of Kansas; such committee to con- 
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sist of one supreme court justice, two ditsrict court judges and two lawyers; that 
the report of such committee be filed with the clerk of the district court of 
each county on or before January 1, 1951; and that the same be recommended 
for adoption in each judicial district of Kansas and for the lower courts thereof, 
insofar as applicable. 

(4) That the services of an experienced public relations counsel be secured 
by the Bar Association of the State of Kansas. 





NOTICE OF NORTHWESTERN KANSAS BAR 
ASSOCIATION MEETING 


The next meeting of the Bar Association of Northwestern Kansas will be 
held at Atwood, Kansas. The date of the meeting will be Saturday, June 10, 
1950. 


The association consists of all counties composing the sixth congressional dis- 
trict, or Salina west. Its current president is Donald J. Magaw of Osborne. J. C. 


Ruppenthal of Russell is secretary-treasurer. 
A cordial invitation is extended to every lawyer and judge to be present at 
this meeting. 





The Latchstring Is Always Out! 


You'll find a real welcome and genuine friendliness awaits you 

at the Jayhawk; Topeka’s newest and finest hotel. 

e 300 Modern attractive e Convenient, Easy to find 
rooms Location 

e Air Conditioned Coffee e Reasonable, moderate rates 
Shop and Dining Room ¢ Complete Banquet and Ball 

e Garage and Theatre in Room Facilities — Roof 
connection Garden 


te 


ae 


ann HAWK Hotel JAYHAWK rtorexa 

















RECENT ADDITIONS TO THE STATE LIBRARY 


RECENT ADDITIONS TO THE STATE LIBRARY 


American Law Institute. Publications of 
committee on continuing education: 


Austin, Cyrus. Price discrimination 
and related problems under the 
Robinson-Patman act. 1950. 


Ferst, Barton E. Basic accounting for 
lawyers. 1950. 


Manoff, Marcus. Labor relations law. 
Feb., 1950. 


April, Nathan. Bankruptcy forms and prac- 
tice. West, 1949. 


Arthur, William R. and Crosman, Ralph L. 
The law of newspapers—a text and case 
book for use in Schools of Journalism 
and a deskbook for newspaper workers. 
2d ed., McGraw-Hill, 1940. 


Bailey, S. J. The law of wills. 3d ed., Pit- 
man & Sons, 1948. 


Bunn, Charles W. A brief survey of the 
jurisdiction and practice of the courts 
of the United States. 5th ed., West, 1949. 


Cheshire, G. C. The modern law of real 
property. 6th ed., Butterworth, 1949. 


Dicey, Albert V. Conflict of laws. 6th ed. 
by J. H. C. Morris. Stevens & Sons, 1949. 


Fifoot, Cecil H. History and sources of 
the common law—tort and contract. 
Stevens & Sons, 1949. 


Frank, Jerome. Courts on trial—myth and 
reality in American justice. Princeton 
U. pr., 1949. 


Friedmann, W. Legal theory. 2d ed., 
Stevens & Sons, 1949. 


Gard, Wayne. Frontier justice. U. of Okla. 
pr., 1949. 


Gray, Roscoe N. Attorneys’ textbook of 
medicine. 3d ed., 2 v. Matthew Bender, 
1949. 


Hardy, H. Reginald. Mackenzie King of 
Canada. Oxford U. pr., 1949. 


Konefsky, Samuel J. The constitutional 
world of Mr. Justice Franfurter—some 
representative opinions selected and 
edited by Samuel J. Konefsky. Mac- 
millan, 1949. 


The Lawyers directory, 1950. (Contains 
digest of laws for all states and possess- 
ions, Canada and its provinces, and all 

’ principal foreign countries, as well as 
various other useful information) Law- 
yers Directory Co., c. 1950. 


Massachusetts Annotated Laws, 11 v. 
Michie, originally published in 1932, but 
brought to date by recompiled volumes 
and pocket supplements. 


New York Consolidated Laws Annotated. 
68 books. Edward Thompson Co. (Kept 
up-to-date with replacement volumes 
and annual pocket parts) 


Price, Miles O. A practical manual of 
standard legal citations. Oceana publi- 
cations, 1950. 


Tennessee Annotated Code, 1934. 8 v. 
Michie, replacement volumes and pocket 
supplements to date. 


Thomas, Edward. Chemical inventions and 
chemical patents. Matthew Bender, 1950. 


U. S. Court of Claims Digest. 1855 to date. 
8 v. West, 1950. 


Vanderbilt, Arthur T. ed. Minimum stand- 
ard of judicial administration—a survey 
of the extent to which the standards of 
the American Bar Association for im- 
proving the administration of justice 
have been accepted throughout the coun- 
try. Pub. by Law Center of N. Y. U. for 
National Conference of Judicial councils, 
1949. 


Warner, Harry P. Radio and television law. 
Matthew Bender, 1948, with 1949 pocket 
part. 


(Books may be borrowed from the Kansas 
State Library, Topeka, for limited periods 
of time and will be mailed upon request. ) 
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ARTICLE 
RESTRAINTS ON ALIENATION IN KANSAS* 


By WILLIAM R. ScotTT, Associate Professor 
University of Kansas School of Law 


Since the validity of restraints in Kansas depends to a large extent upon their 
classification, it becomes important to describe at the outset two types of 
restraints, namely, those with enforceable consequences and those without such 
consequences. A conveyance denying the grantee the right to convey and pro- 
viding immunity from claims of creditors constitutes one type of restraint, 
which is to be contrasted with a second type, stipulating that the property is 
to go over to a third party or is to revert, or be subject to reversion, to the 
grantor in the event of alienation. For convenience, restraints without limita- 
tions over or forfeitures will be referred to as direct restraints; restraints with 
limitations over or forfeitures will be referred to as indirect restraints.’ 


*This article does not deal with the validity of restraints on marriage or other attempts to regulate the conduct 


of others. 

1. For the use of this terminology see 1 Scott, Trusts § 150 (1939). It has also been suggested that direct 
restraints be referred to as disabling restraints and that indirect restraints be referred to as forfeiture restraints. 
BaP oan fac beF Chen § 404; Schnebly, Restraints upon the Alienation of Legal Interests 44 Yale L.J. 
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The cases state that a restraint on alienation is invalid unless the restraint is 
indirect or in the form of a spendthrift trust in Wright v. Jenks,” the plaintiff, 
devisee of an undivided one half interest in an entailed remainder with a 
direct restraint on alienation, gave a quitclaim deed to a predecessor in title 
to defendant. In an action of ejectment, after the remainder became a possessory 
interest, plaintiff contended that his own quitclaim deed was invalid. In 
denying this contention, the court said: 

“This court has frequently admitted that it has not been able to discover any valid 
objection to the placing of reasonable restrictions upon the alienation or devolu- 
tion of property for limited periods; to make provision for the support of persons 
ill fitted to wage life’s battles; to furnish sustenance for an improvident son; to 
prevent or hinder a testator’s estate being dissipated by grandchildren for whom 
in his natural affection and solicitude he would provide a life-enduring compe- 
tence.*** But a mere admonitory gesture in a deed or will is insufficient to do so. 
To make such restrictions effective some practical bar to a breach of such restric- 
tion must appear, e.g., by the intervention of trustees having active duties to dis- 
charge during the restrictive period; by provision for reentry or alternative grant 
or devise over for breach of conditions prescribed in the instrument itself.”3 (Cita- 
tion of cases omitted ). 

This case held that a direct restraint on an entailed remainder was void. 
Thus, the devisee was permitted to take free of the restriction. The court 
reasoned: since estates tail were barrable by deed, and since the restraint was 
direct, it could not be upheld. The dicta in the case indicate, that reasonable 
restraints, restraints with forfeiture, limitation over, or in the form of spend- 
thrift trusts, are valid. Several questions come to mind. 


WHY ARE RESTRAINTS ON ALIENATION INVALID? 


One reason given for condemning restraints is that they are repugnant to 
the grant. A recent case with this approach is Bennett v. Humphreys.* The 
Court was called upon to construe a deed in a quiet title action brought after 
the death of the grantee. The deed, in a clause following the granting clause, 
provided that the grantee could not sell the property during his lifetime; at 
his death, it was to be divided equally among his children. Both the granting 
and habendum clauses contained language creating a fee simple absolute in 
the grantee. One issue presented to the Court was whether the deed created a 
fee simple absolute or a life estate followed by a remainder. In adopting the 
life estate construction, the Court dealt with the argument that the restraint was 
void by saying that a restriction upon a fee simple is repugnant to the conveyance 
of such an estate, and would be void for that reason, but that there is not 
necessarily any repugnancy when only a life estate is conveyed. In Newell v. 
McMillan,’ it was said of a direct restraint upon a fee: “It has been authori- 
tatively settled by repeated decisions of this court that a clause in a deed which 
is at variance with the grant is a nullity.****” In Abbott v. Perkins,® a direct 
restraint was imposed upon a life estate followed by a remainder. The purpose 

2. 124 Kan. 604, 261 Pac. 840 (1927). This case contains the most extensive statement of the law governing 
restraints in Kansas and has been repeatedly cited and quoted in later cases. 

3. Id. at 608, 609, 261 Pac. at 842. 
4. 159 Kan. 416, 155 P.2d 431 (1945). 


5. 139 Kan. 94,101, 30 P.2d 126, 130 (1934). 
6. 90 Kan. 45, 132 Pac. 117 (1913). 
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of the deed was to provide support for an invalid daughter of the grantors. Our 
Court rejected the repugnancy argument by saying that the instrument as a 
whole showed an intent to create an inalienable life estate and that the resrtic- 
tion was necessary to the welfare of the grantee. 

The tendency of these cases is to invalidate direct restraints upon fees simple 
and estates tail and uphold them upon life estates where the repugnancy argu- 
ment is invoked. It is said that a conveyance of a fee simple or fee tail involves 
an implied grant of the power to alienate which controls over the expressed 
intent denying the power of alienation.’ It would seem, however, that any 
implication of a power to alienate would be overcome by an express provision 
to the contrary and that there is really no repugnancy or inconsistency. Further- 
more, the implication of a power to alienate is as justifiable in the conveyance 
of a life estate as in the conveyance of a fee simple. A more adequate solution 
would be to say that a direct restraint upon a fee simple or fee tail is void, 
because it is the policy of the law to favor freedom of alienation. A direct 
restraint upon a life estate is of shorter duration and has been sanctioned in 
the case of spendthrift trusts.? Hence there is a stronger policy favoring life 
estate restraints. Whatever the better reasoning may be, we are committed to 
the repugnancy test. It should not be inferred from what has been said thus far 
that direct restraints on life estates are valid. The foregoing cases are cited to 
show the application and extent of the repugnancy test.'° There is another test, 
namely, the form of the restraint. 


WHY ARE INDIRECT RESTRAINTS VALID AND DIRECT 
RESTRAINTS INVALID? 


A more controlling test is the form of the restraint. The dictum in Wright 
v. Jenks that a limitation over or forfeiture is necessary to render a restriction 
valid has been repeatedly asserted in later cases. For example, in Asendorf’s 
Estate’! a direct restraint was inserted in a devise of a life estate to the testator’s 
son. In explanation of the invalidity of the restraint, the court remarked that 
the will contained no provision creating a practical bar in case the devisee should 
attempt to alienate the property. In Superior Oil Co. v. Blunk’?, children of 
the grantors were prohibited in a contract giving them a fee simple, subject to 
a life estate in their mother, from creating a lien or making any conveyance of 
their interests in the property during the lifetime of their parents. The restric- 
tion was void because “the restrictive provision* ** did not contain any** for- 
feiture or other enforceable consequence for its breach.”!* In Guarantee Title 
and Trust Co. v. Siedhoff'* a devise to a widow for life with successive life 


In Brown v. Boone, 129 Kan. 786, 788, 284 Pac. 436, 437 (1930), the Court said: “If land be granted 
pee, to ‘A and his heirs, but without power ‘of alienation,’ either the grant is void as contradicting itself, or the 
restriction is void. The holder of a fee simple has power to alienate, and because presumptively the grantor 
tried to make an effective conveyance, the restriction is void. The same is true of a grant to ‘A and the heirs of 
his body, but without power to alienate.’ The restriction is void.’’ One writer suggests that alienability, bei 
an incident of a fee simple, cannot be withheld because a new type of estate unknown, to a? common law w 
(gis). Manning, the Development of Restraints on Alienation Since Gray, 48 Harv. L. Rev. 373, 401, 402 


$. s Sow, —¥ ie § 21 (2d ed. 1895); Schnebly, supra note 1, 981; note, 123 A.L.R. 1474, 1479. 
infra note 
Brown v. Boone 129 Kan. 786, 789, 284 Pac. 436, 437 (1930), intimates that the repugnancy doctrine 
spac cane & deeds and wills. 
167 Kin. 165, if P. 3d 934 (1949). 
12: 161 Kan. 710, 171 ey: 8 (1946). 
+ . at 715, 171 Pde 
4, 144 Kan. 13, 58 P23 66 (1936). 
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estates in her children, which contained a provision against transfer during the 
continuance of the life estates, was under consideration. In holding the restric- 
tion void, the Court said that the effect of all the Kansas cases is “that a pro- 
vision in a devise, either of a fee simple title or a life estate, that it shall not be 
subject to alienation** is** void where there is no limitation over nor provision 
for forfeiture in event of violation of the condition,” and went on to say that 
“To make the restriction effective there must be a practical bar to a breach of 
the restriction****.”'® These cases, however, all involved direct restraints. 
Hinshaw v. Wright’* involved both a direct and indirect restraint. In this case, 
there was a devise to the testator’s son in fee simple with immunity from claims 
of creditors. The will, in addition, provided that the property was to revert to 
the executors upon trust for the son in the event that the restrictive clause 
pertaining to creditors was held void. In the first part of its opinion the Court 
held that the restriction was valid; thereafter, it was said that even if it were 
assumed that the restriction was void, the limitation over would defeat a 
creditor's attachment. Immediately after this decision, the opinion was taken 
to mean that the Court had upheld a direct restraint upon a fee simple'’. How- 
ever, in the Guarantee Title and Trust Co. case the position was taken that 
Hinshaw v. Wright went only so far as to uphold an indirect restraint. In the 
light of what has been said about public policy being the only valid reason 
for denying restraints in any form, it is interesting to note that the direct 
involuntary restraint upon a fee found favor with the Court in Hinshaw v. 
Wright because of public policy expressed in Kansas homestead laws and ana- 
logous statutes which provide for debt-free property. 


The question might be asked whether an indirect restraint upon a fee 
simple is good where the restraint extends to voluntary as well as involuntary 
alienation. No distinction has been made on this ground. Presumably all 
indirect restraints will be upheld, at least for the life of the grantee. However, 
anyone interested in attracking the soundness of such a rule from the standpoint 
of precedent in other jurisdictions will have ample support. All restrictions on 
fees are usually void whatever their form.’® Here again, our Court has not 
rationalized the special sanctity of indirect restraints. One writer points out 
that this type of restraint is more desirable where creditors are involved.'? 
Thus, if land is devised to a child for life and a direct restraint is permitted, 
creditors can never reach the property directly. But if it is provided that, in 
the event of alienation, the land shall revert or go over to others, creditors 
ate in a position to enforce their claims. If they are not paid, involuntary 
alienation may result and the devisee may lose his land. It would also appear 
that there is more chance of the property being freed of the restriction where 
the restraint is indirect. A direct restraint precludes any divestment of title 
since any attempted transfer has the consequence of title remaining in the 


15. Id. at 18, 58 P.2d at 70; see also Somers v. O’Brien 129 Kan. 24, 281 Pac. 888 (1929). 

16. 124 Kan. 792, 262 Pac. 601 (1928). e 

17. Note, 41 Harv. L. Rev. 920 (1928). 

_18. Mclotyre v. Dietrich 294 Ill. 126, 128 N.E. 321 (1920); O'Connor v. Thetford 174 S.W. 680 (Tex. 
Civ. App. 1915); Cobb v. Moore 90 West Va. 63, 110 S.E. 468 (1922); 5 Tiffany, Real Property § 1343 (3d 
ed. 1939); Gray, op. cit. supra, note 8, § 13, 23; Schnebly, supra note 1, 980,°81. 


19. Schnebly, supra note 1, 991. 
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restricted transferor. On the other hand, alienation of property indirectly 
restrained may clear the title of the restraint. 


It should be added here that our Court has not applied any criterion of 
reasonableness in approving indirect restraints. There is no suggestion that only 
indirect restraints, which are to last for a limited time or entail a prohibition 
of transfer to a limited group, will be upheld. The rule seems to be that all 
indirect restraints are valid.?° 


WHY ARE RESTRAINTS IN THE FORM OF SPENDTHRIFT 
TRUSTS VALID? 


The policy of allowing spendthrift trusts is no longer Open to question since 
our Court and the Legislature have approved them?!. As a consequence, direct 
restraints upon equitable life estates are permitted. Writers support the distinc- 
tion between restrictions upon equitable and legal interests by pointing out 
that a trustee is free to alienate the trust corpus and that trust property is less 
likely to result in deception of innocent purchasers”*. If the view is taken that 
spendthrift trusts are undesirable, an arbitrary line might be drawn between 
legal and equitable estates for the purpose of keeping restraints on alienation to 
a minimum. It may be that there is no reason for the distinction”*. In Abbott 
v. Perkins, it will be recalled that a direct restraint upon a legal life estate was 
allowed on the basis that such a provision was necessary for the protection of an 
enfeebled grantee. Lack of repugnancy and social desirability rather than form 
saved the restraint. On the other hand, the Guarantee Title & Trust Co. case 
declared a direct restraint upon a legal life estate ineffectual because of the 
form of the restraint; Abbott v. Perkins was not discussed although cited in a 
quotation from another case‘. It may be surmised that the Court in Abbott v. 
Perkins was influenced by the unsoundness of any distinction between legal 
and equitable interests’>. The actual status of Abbott v. Perkins must await 
future determination”®. It is submitted that some of the confusion has resulted 
from a failure to justify the difference between legal and equitable restrictions. 


20. The Supreme Court of Michigan in Mandlebaum v. McDonell 29 Mich. 77 (1874) condemned direct 
restraints on the ground that they were imposed in the interest of the person restricted; since the right to enforce 
and the duty not to alienate were in the same person, the RE 4 could release the restrictions. For 
express approval of this reasoning see In re Ogle’s Estate 146 Ia. N.W. 758 (1910). In yo v. North- 
western Mut. Life Ins. Co., 119 Neb. 161, 227 N.W. 917, 930° (i929) the Supreme Court of Nebraska has 
stated ~~ limited and reasonable direct restraints on fees will be upheld. The Restatement of the Law of Property 
5 406, concludes that all disabling (direct) restraints are invalid because they enable a person to deny his 
own conveyance and may deny —s ‘ied satisfaction of their claims, but forfeiture (indirect) restraints on fees, 
if qualified and reasonable, ate valid because in certain instances the objective of the restraint is of sufficient social 
importance to outweigh the evils which flow from interfering with alienation; e.g., a conveyance to A and his 
heirs, but if A or his heirs ever convey to C, a brother of a conveyor of substantial means, the conveyor or his 
ws shall have the right to re-enter and terminate the estat 

- G.S. 1935 § 67- oe Watts v. McKay 160 Kan. 377. (162 P. 2d 82 (1933 Everitt v. Haskins 102 Kan. 
546, ‘171 Pac. 632 (1918); Pond v. Harrison 96 Kan. 54 2, 152 = Mp (1915); see Sherman v. Havens 94 
Kan. 654, 659, 146 Pac. 1030, 1032 (1915). The case most often cited as an example of a permissible equitable 
restriction is Grossenbacher v. Spring 108 Kan. 397, 195 Pac. 884 (1921), which dealt with a testamentary trust 
with provision for accumulation of income during minority and payment of income for life thereafter, with gift 
over of the corpus among issue of the life beneficiaries; the case has been later cited as an example of a spend- 
thrift trust: see Bierer v. Bierer i aa: 57, 60, A Pac. 1039, 1041 (1926). 

22. Schnebly, supra note 1, 965, 966; Manni ing, supra note 7, 398. 

23. See Kales, Estates, Future Interests (2d od 1920 § 729). 

24, 144 Kan. 13, 16, 58 P.2d 66, 69 (1936 

25. The Restatement of the Law of P Property, ‘ § 409, 405, takes the view that all forfeiture (indirect) restraints 
on legal life estates are valid because of inherent lack of marketability and the usual desirable purpose of such 
namens which is to protect a life tenant against his own indiscretions; all direct restraints are deemed invalid; 

jowever. 

26. Bennett v. Humphreys 159 Kan. 416, 420, 155 P.2d 431, 434 (1945) avoids the issue by reading in a 
limitation, over where none existed in the event of alienation by the restricted life tenant; there was a limitation 
over, but the event was the death of the life tenant, not his attempt to alienate. 
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WHAT RESTRAINTS ARE VALID BECAUSE THEY ARE 
REASONABLE? 


While many Kansas cases may be cited to sustain the proposition that indirect 
restraints are valid, and, therefore reasonable, the question remains: what 
direct restraints are permissable because they are limited in character? In Bank 
of Powhattan v. Rooney”’ a judgment creditor was enjoined by the District 
Court from selling parcels of realty in violation of certain restrictions pursuant 
to execution levied thereon against a devisee having a life estate in one parcel 
and an undivided interest in fee simple in other parcels. The will provided 
that the devisee should have the privilege of selling his interests to other 
devisees at any time, but he was forbidden to sell to an outsider until three 
years after the testator’s death. The Supreme Court refused to affirm the 
injunction, saying: “There are some authorities holding that a restraint on the 
power to alienate for a limited time is valid. The great weight of authority, 
however, is to the effect that a restraint, even though limited as to time, is 
void.**** We now pass to the question of whether the fact that the restriction 
on alienation is limited so that the land in question might have been sold to the 
other devisees renders it valid. We have concluded that the weight of author- 
ity is to the effect that a provision in a will that property may not be alienated 
except to a particular class or group of persons is void.**** It is well established 
that the rule as to restrictions on the right to alienate applies to life estates as 
well as to estates in fee simple.””® 

In Newell v. McMillan”? the lessee of certain land for oil and gas develop- 
ment contended that his lessor did not have a marketable title because the lessor’s 
title derived from a deed which reserved a life estate and the right to alienate in 
the grantor until the grantee, a child of the grantor, attained 40 years of age, 
which age had not been attained when the lease was made. In denying this con- 
tention the Court said: “While it is sometimes commendable and proper for 
solicitous parents in making gifts to their children to place reasonable restric- 
tions upon alienation* ** that cannot be done by such a*** reservation which 
appears in the*** deed***. Since the deed conveyed the remainder in fee to 
the grantee, such reservation of a right in the grantors to mortgage the property 
was a nullity.”°° 

Durand v. Higgins*' condemns a restraint in the form of a covenant by the 
grantee of a fee simple, subject to a life estate in the grantor, not to alienate 
during the life of the grantor without his consent. Hence it appears from the 
cases thus far adjudicated that no direct restraints are valid even though limited 
for a life or a definite number of years or limited so as to permit alienation to 
a small group. However, a restrictive covenant against conveyance to a named 
racial group was tacitly assumed to be valid in Clark v. Vaughan ** prior to 
the determination of the constitutional validity of this type of restraint by the 
Supreme Court of the United States.** Unless Abbott v. Perkins is still law, a 


. 146 Kan. 559, 72 P24 993 (1937). 
8. * at 561, 562, ey 
i Kan. 94, 31 


: 0, . 567 (190 
. 131 Kan. 438, 292 Pac. 785° 70335 0). 
. Shelley v. Kraemer 334 U.S. 1 (1948). 
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reasonable restraint would mean either an equitable or indirect restraint. 


WHAT IS AN ADMONITORY GESTURE? 


In the Gurantee Title and Trust Co. case, the Court in speaking of the 
invalidity of the restraint said: “Mere admonition is not sufficient. To make 
the restriction effective there must be a practical bar to a breach of the 
restriction* *****,” Again, in the Bank of Powhattan case, it was stated: “The 
provision in the will amounts to no more than an admonitory gesture.**” The 
phrase “admonitory gesture” was also used in Wright v. Jenks. The true 
meaning of the phrase appears to be this: if the language in a conveyance does 
not expressly forbid alienation, but expresses the hope that there will be no 
transfer of the property, there may be no intent to impose any restriction, and 
therefore, as a matter of construction, no restraint exists’. Of course, if there is 
no restraint, there is no problem of validity. The above opinions, however, 
seem to employ the phrase to reach the conclusion that the restraint is invalid 
because not in the proper form. It is submitted that Lewis v. McConchie*’ 
involves a true admonitory gesture. Here the testatrix made a disposition of her 
property in favor of her children in one clause of her will followed by a separate 
clause expressing the wish that the property be held in common as long ds the 
children lived; it was further requested that the real estate be kept together and 
no mortgage placed thereon after an existing encumbrance was cancelled. Our 
Court, citing Wright v. Jenks, remarked that there was nothing imperative 


about these provisions, but added that since the restraint was direct in form, it 
was invalid. It should be noted in all these cases, with the exception of the 
McConchie case, that the language setting forth the restriction was mandatory 
and did not call for any construction of the instrument to find the intent of 
he conveyor. Certainly nothing has been gained from using this phrase to 
supplement the result that the restraint is invalid, as a matter of law, because 
the restraint is direct in form. 


CONCLUSION 


In tracing the fact situations which have thus far arisen, what has proven to 
be the importance of knowing in advance what restraints will be upheld? If 
the restraint is void, a restricted grantor may not obtain cancellation of his own 
deed and regain possession of the property conveyed; a creditor may attach 
property declared to be immune from claims of creditors; title may be quieted 
against a claimant asserting that title was derived in violation of restrictions; 
no liability is incurred on a warranty of title by a restricted grantor. On the other 
hand, if the restraint is good, a restricted mortgagor may avoid foreclosure; a 
creditor may not ignore a restraint against involuntary alienation. Furthermore, 
the legal status of a restraint has had an important bearing upon problems of 
construction. For example, the question has arisen whether a life estate with 
remainder over has been created or whether a fee simple or fee tail was intended. 


34. 144 Kan. 13, 18, 58 P. 2d 66, 70 (1936). 

35. 146 Kan. 559, 561, 72 P.2d 993, 994 (1937). 
36. Schnebly, supra note 1, 1380, 1381. 

37. 151 Kan. 778, 100 P.2d 752 (1940). 
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The typical case deals with a devise by the owner of a fee to a named person 
wherein it is stated that the devisee shall not have power to alienate for life. 
The devise indicates a fee; the restraint a life estate. If the restraint is void, the 
court may expunge the language and avoid the conflicting expressions of intent. 
Moreover, where a grantor conveys a fee with reservation of a life estate 
containing a provision against alienation of the fee during the continuance of 
the life estate, the invalidity of the restraint may be employed to avoid the result 
that the transaction is testamentary. 


The desirability of forecasting the legality of restraints thus becomes apparent, 
not only from the standpoint of draftmanship, but also from the standpoint 
of litigation and counselling. While the Kansas opinions do not always give 
adequate reasons for approving or disapproving a particular restriction, still 
the opinions do achieve a degree of definiteness. The safest approach in 
analyzing the validity of a restraint is to assume that only indirect restraints will 
be accepted. If a direct restraint is necessary, a spendthrift trust should be 
created. Possibly a direct restraint upon a legal life estate might be upheld if 
there are special circumstances showing an extreme need for protection of the 
grantee. In view of the scarcity of cases actually involving indirect restraints, 
it may be that the Court will reconsider the broad implication of the dicta that 
all indirect restraints are valid. When the question is squarely presented again, 
and the Restatement of the Law of Property is urged upon the Court, there is a 
possibility that a rule will be formulated to the effect that only reasonable and 
limited indirect restraints will be upheld, at least where fees rather than life 
estates are in question. 


In conclusion, it is hoped that some clarification of the law may result from 
what has been said. After all, clarification is needed when it is considered that 
approximately one half of the foregoing cases resulted in reversals of District 
Courts on points relating to the validity of restraints on alienation. 
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COMMENTS 


A COMPARISON—LAST CLEAR CHANCE DOCTRINE OF 
KANSAS AND HUMANITARIAN DOCTRINE OF MISSOURI 


By JOSEPH M. STRYKER 


ORIGIN OF THE DOCTRINE 


The principle of contributory negligence was a fundamental part in the 
pattern of English Common Law. The clearest expression of this principle 
is found in the case of Butterfield v. Forrester’ where the court said that the 
plaintiff, in an action for negligence, cannot succeed if it is found by the jury 
that he has himself been negligent and has been a cause of the accident. This 
principle is a practical rule of law that had been developed through the 
experience of the courts and had been found to do what the judiciary considered 
justice in the individual cases and also furthered the public welfare by acting as 
a preventive measure against accidents in the future. This last reason for the 
rule evolved from a supposition that if both parties were held responsible for 
their negligent acts, there would be fewer accidents, thus the rule as stated 
in Butterfield v. Forrester, that the court would not take better care of the 
plaintiff than he took of himself.’ 


With the case of Davis v. Mann? in 1842 this hard rule of contributory 
negligence received a softening blow by a rule of law that was later to be recog- 
nized as the last clear chance doctrine. In this case the plaintiff fettered the 
forefeet of his donkey and turned it out to graze on a public highway. The 
defendant, with his team, came down the road at what was termed by a 
witness as a “smartish pace” and ran against the donkey. As a result the donkey 
received injuries from which it later died. The court, in allowing the plaintiff 
to recover, stated the law as being that the mere fact of negligence on the part 
of the plaintiff in leaving his donkey on a public highway does not bar his 
recovery unless this negligence was the immediate cause of the injury. The 
plaintiff's negligence was considered remote while the defendant’s negligence 
was the immediate cause of the injury. The court in this manner manipulates 
the rule of proximate cause to legally justify the opinion. The underlying 
purpose of the court, for the law expressed in this case, seems to be a recog- 
nition by the judiciary of another fundamental principle that is a corollary of 
the contributory negligence rule. This principle is that a plaintiff, who has 
been guilty of negligence and through his negligence has contributed to his 
injury, may recover from a negligent defendant if the defendant by the exercise 
of reasonable care could have avoided the accident. The case of Davis v. Mann 
answered a social call to alleviate the harsh doctrine of contributory negligence.‘ 


Though the resulting rule was new to the common law, the reasoning was 
not original. The civil law has long applied the doctrine of comparative 


1. Butterfield v. Forrester, 11 East 60, 103 Eng. Reprint 926, 19 Eng. Rul. Cas. 189 (180 
.'L. Rev. 263. Also see Penn. R. R. Co. v. Aspell, 23 Penn. 147 i gsa) (“Ie has been 


orial, and is not je pd to be jchaneed in all time to come, that there can be no 
recovery for an injury caused by the mucual fault of both parti 
3. Davis v. Mann, 10 Mees & W 548, 2 Eng. Reprint 388, “19 Eng Rul. Cas. 190 (1842). 
4. Davis v. Mann, Note 3 Supra. atin. 3 Har. L. Rev. 263, 9 Mo. L. Rev. 264. 
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negligence, allowing the plaintiff to recover from the defendant where both 
are negligent in an amount in inverse ratio.” Even in England the courts had 
recognized in various other fact situations the rule of strict liability which 
placed all the burden on the defendant. This policy was also based on a 
social philosophy. It placed the losses on the defendant whose conduct, 
though socially desirable, by its nature was unusually dangerous to others. 
Supposedly it shifted the burden to him who was best able to pay, or to society.° 


LATER DEVELOPMENT OF THE DOCTRINE 


The strict last clear chance doctrine’ can be stated as follows: 
(1) Plaintiff by his negligence has placed himself in danger. 
(2) His negligence has ceased. 


(3) Defendant saw the plaintiff in danger or with the exercise of due care 
could have seen him and could have avoided the injury. 


(4 Defendant failed to exercise due care. 


(5) Asa result of such failure the plaintiff was injured. Some courts apply 
the strict doctrine on the grounds that the conduct of the defendant can be 
considered wanton and reckless. Contributory negligence has never been a 
defense to such conduct by the defendant. Other courts resort to the legal 
fiction of proximate cause in applying the strict doctrine. The courts following 
the proximate cause view consider the later negligence of the defendant as 
being the proximate cause of the injury and thus hold him liable. This fiction 
resorted to by the court is not legally or logically sound for two reasons: First, 
the negligence of the plaintiff has certainly been a direct or concurring cause of 
the injury. The negligent acts of the plaintiff as well as those of the defendant 
culminate in harm. Thus the negligence of the plaintiff is clearly one of the 
proximate causes of the injury; were it not for the plaintiff's negligence the 
injury would not have happened.® Second, the proximate cause as a basis 
for last clear chance completely breaks down when the negligence of the 
plaintiff and defendant combines to injure a third party. The third party may 
recover from either or both on the theory of proximate cause. Yet, the plaintiff 
in such a case can recover in a separate suit against the defendant on the 
theory of last chance.” So, in light of analysis, the attempt to explain the last clear 
chance doctrine on the legal ground of proximate cause completely fails. 


Many courts feel that the strict doctrine gives too little relief from the harsh 
rule of contributory negligence. These jurisdictions have liberalized the doctrine 
in two ways: 

(1) By holding that the plaintiff need not be in actual physical peril but that 


5. Justinian, Dig. i. 1, XVII, 203; Civil Codes: Aust. Art. 1304, Ch. Art. 2330, Ger. Art. 254, Per. Art. 2199- 
2202, Port. Art. 

‘Rrlengs v. Fletcher, L. R. 1 Ex. 265 (1866). 

8. Nehring v. Connecticut Co., 86 Conn. 109, 84 Atl. 301 (1982); x 4 ‘Vicksburg, S. & P. R. R., ¥ 
My 408d 1543, 16 So. 457 (1894); Hinkle v. Minneapolis A. & C. . Co., 162 Minn. 112, 202 N. 

9. Condince v. Tg a7 Calo, Traction Co., 5 Cal. App. 400, 91 Pac. 436 (1907); Colorado & S. Ry. Co. 
coe | oP. lo. 107, 214 Pac. 30 (1923); Bradley v. og 321 Mo. 405, 11 S.W. 2d 8 1928): 
cy pry rt a S2N N. H. 99, 138 Atl. 544 (1927); Austin Electric R. Co. v. Faust, 63 Tex. Civil App. 91, 
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his obliviousness of his peril is enough to allow his recovery, the other elements 
of the doctrine being present. 


(2) By holding the defendant to the duty to act on appearance of peril to the 
plaintiff, as distinguished from actual knowledge. 


Some courts have liberalized their doctrines by using the reasoning of proximate 
cause as justification, but as pointed out above, this is open to much criticism. 
Other jurisdictions base their attempt to broaden the doctrine on a sense of social 
justice. These courts do not bind themselves with legal precepts, but accept the 
last chance doctrine as an exception to or at least a modification of the law of 
contributory negligence. Proponents of this line of reasoning present their last 
chance doctrines under such titles as last wrongdoer theories, undiscovered peril 
doctrine, unconscious last clear chance, and the humanitarian doctrine. 


The difference in liberality of the above approaches can best be shown by look- 
ing to possible hypothetical fact situations to which these variations are applied.'° 
There are fundamentally five: 


A. PLAINTIFF HELPLESS 

The plaintiff is in helpless peril; the defendant sees this and proceeds to injure 
the plaintiff after he is aware that the plaintiff is in peril. 

All courts applying the last clear chance doctrine allow recovery in the above 
situation. Some courts allow recovery by maintaining that the defendant's con- 


duct was wanton and reckless. Courts following the proximate cause line of rea- 
soning contend that the plaintiff must be allowed to recover, as has previously 
been stated, on the ground that the cause is direct as distinguished from being 
remote. The courts that follow one of the last wrongdoer views allow recovery 
here as the last wrongdoer is easy to discover. The plaintiff's negligence has 
ceased and come to rest and the defendant's negligence continues to a later point. 
Courts following the discovered or conscious last clear chance doctrines allow 
recovery here, as the defendant has discovered the plaintiff's peril. 


B. DEFENDANT OBLIVIOUS 

The plaintiff again is in helpless peril; the defendant is oblivious to his danger 
but owes a duty of care to the plaintiff, and had he exercised due care he could 
have discovered the danger in time to avoid the accident. 

A majority of the courts allow recovery in this situation. Courts following the 
proximate cause view hold the defendant’s later negligence to be the proximate 
cause of the injury. Such courts charge the defendant with constructive knowl- 
edge. The jurisdictions following the last responsible actor approach under the 
undiscovered peril theory also find the defendant’s wrong is later than the plain- 
tiff’s and allow recovery. It is somewhat more difficult to look upon the de- 
fendant’s conduct as wanton and willful by those courts following this view. 


C. PLAINTIFF OBLIVIOUS 
In this situation the plaintiff is in danger and oblivious of his peril; the de- 


10. See Notes in: 5 Mo. L. Rev. 56, 9 Mo. L. Rev. 264, 15 Cal. L. Rev. 41, 21 Cal. L. Rev. 257, 9 Ore. L. 
Rev. 492, ~o- L. Rev. 381, 47 Yale L. Rev. 704. Also see: 92 ALR. 47, 119 ALR. 1041. 
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fendant sees the plaintiff and knows of his obliviousness, or is aware of facts from 
which he should realize the plaintiff's condition. 

Here the negligence of the plaintiff has continued up to the moment of i impact 
and recovery should not be allowed on the basis of proximate cause. Some juris- 
dictions even stretch their proximate cause formula to this situation; a theory that 
is wholly untenable. Under the last wrongdoer theory, recovery is supported (? ) 
by distinguishing between so-called active and passive misconduct. Here the 
plaintiff's fault is a mere failure to escape and the defendant's negligence in- 
creased the peril after the plaintiff failed to realize and avoid the peril. Therefore, 
the defendant is considered the last responsible actor. The defendant must not, 
if he can avoid it, run down and injure a careless man. In this instance, as in the 
first situation, courts requiring that the defendant discover the plaintiff's peril 
under the undiscovered peril doctrine and conscious last clear chance doctrine 
allow recovery. 


D. BOTH OBLIVIOUS 


The plaintiff is mentally oblivious of his peril but he can save himself if he 
becomes conscious of his danger at any time before the moment of impact; de- 
fendant is also oblivious to the plaintiff's danger but if he had been using due 
care he would have discovered the plaintiff's peril and avoided the injury. Both 
parties are guilty of the same negligence in that both are mentally oblivious to 
the imminent peril. Both parties have the same chance to escape. This is not a last 
clear chance situation, because both parties have the same and continuing chance 
and duty to avoid the accident. 

The proximate cause reasoning cannot be strained to cover these facts even 
with the help of imagination. The last wrongdoer theory breaks down here as 
both parties are wrongdoers and their negligence is simultaneous and of the same 
nature. There is no last responsible actor. Most courts hold that the contributory 
negligence of the plaintiff bars his recovery. Courts which allow recovery in this 
situation have held that it is of no consequence that the plaintiff was guilty of 
contributory negligence. They hold the defendant liable on such grounds as 
social policy and that they are shifting the loss to him who is best able to pay. 
They further argue, especially in railroad cases, that the rule acts much the same 
as social insurance and that the defendant can pass the loss on to the public in 
the form of increased cost. Probably the most practical reason for such hold- 
ings is general sympathy for the injured plaintiff. 

E. ANTECEDENT NEGLIGENCE OF DEFENDANT 

This fifth situation, involving the antecedent negligence on the part of the 
defendant, does not follow a logical sequence of development from the above 
four. Whether a jurisdiction will allow the plaintiff to recover where the negli- 
gence of the defendant is antecedent depends on whether the particular juris- 
diction will recognize that the last chance the defendant should have had is 
equivalent to the actual chance he did have." 


11. British Columbia R. Co. v. Loach, 1 + CG. 719 (1915) {ihe is the leading case supporting the Pagrag 


view which allows recovery for antecedent negli a last clear chance situation.) Accord: a 
St. Louis Public Service Co., 340 Mo. 521, 102 se W.2d 594 (1936). Contra: State ex rel. Fleming v. Bland, 522 
Mo. 565, 15 S.W.2d 798 (1929). 
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With this cursory examination of the origin and development of the last 
clear chance doctrine before us, we may now examine the doctrine as it exists 
in Kansas and Missouri, with special emphasis on making a comparison as to 
the liberality of the two views in these jurisdictions. 


THE HUMANITARIAN DOCTRINE 


As early as 1858 the Missouri courts applied the doctrine as promulgated by 
the case of Davis v. Mann’? in the case of Adams v. Wiggins Ferry Co.'? But 
prior to 1885 most of the courts applied the last clear chance doctrine on the 
grounds of willful or wanton negligence of the defendant. This i is evidenced by 
such cases as Edward O'Flaherty and Wife v. Union Ry. Co." 


“The evidence is clear that the driver was guilty of the most reckless misconduct 
and criminal disregard of life.” 


This early language of the courts describing the defendant’s conduct as being 
reckless, willful or wanton affected the language of the courts in later decisions 
and led to confusion in terminology in the later development of the humani- 
tarian doctrine.’ Other early cases applied the doctrine on the grounds of 
proximate cause and expressed their judgment in the language of remote or 
proximate causation.'® 


These early Missouri cases allowed recovery in situations where the plaintiff 
was in a position of imminent peril and unable to escape or in a situation where 
the plaintiff was in a position of imminent peril and oblivious of his danger 
whenever the defendant had discovered the plaintiff's danger in time to avoid 
injuring him.’” The requirement that recovery be limited to those cases in which 
the peril of the plaintiff was discovered by the defendant in time to avoid the 
injury continued as the law of Missouri until 1880.'® However, in many early 
cases the loose language in dictum of the courts was a forecasting indicator of 
the later expansion of the doctrine to the situation where a plaintiff in inescap- 
able or oblivious peril could hold liable a defendant who had discovered his 
peril or in the exercise of reasonable care should have discovered his peril in 
time to avoid the injury. In the case of Harlan v. St. Louis, K. C. and Northern 
Ry. Co.’? the court, in the use of the following language, indicated the change 
that was to come. 


“In cases where plaintiff has been guilty of contributory negligence, that the com- 
pany is liable, if by the exercise of ordinary care it could have prevented the acci- 
dent, it is to be understood that it will be so liable, if by the exercise of reasonable 
care, after a discovery by defendant of the danger in which the injured party stood, 
the accident could have been prevented, or if the company failed to discover the 
danger through the recklessness or carelessness of its employees, when the exercise 
of ordinary care would have discovered the danger and averted the calamity.” 


. Supra, note 3. 

13, 371 Mo. “OS. (1858). 

14. 45 Mo. 70 (1869). 

15. Edward McKeown v. The ie Ry. Co., 42 Mo. 79 (1867). 

16. Herman Isabel v. Hannibal & St. Jose: ph. Ry. Co., 60 Mo. 475 (1875); William H. Meyers v. Chicago 
R. I. & Pacific Ry. Co., 59 Mo. 923 cis75): Henry Burham v. St. Louis & I. M. R. Co., 56 Mo. 338 (1874); 
~~ Kamp v. Citizens ae, <a, 37 Mo. 537 (1866). 

17. Donahoe v. Washingt , St. Louis & Pacific Ry. Co., 83 Mo. 543 (1884); Kelly v. The Hannibal & S 
Joseph Ry. Co., 75 Mo. 138 (1881): Harlan v. St. Louis, Kansas City & Northern ‘Ry. Co., 64 Mo. 480 (1877). 

18. Zimmerman v. The Hannibal & St. Joseph Ry. Co., 71 Mo. 476 (1880). 

19. 64 Mo. 480 (1877). 





UNIVERSITY OF KANSAS 339 


Such loose language on the part of the courts obviously formed the basis for the 


later expansion.”° 
In 1886 the doctrine of constructive notice was stated as the holding of the 
court for the first time. In Donohue v. the St. Louis Iron Mountain and South- 
ern Ry. Co.” the plaintiff was crossing a railroad track in his wagon. He was 
looking north at another train and was oblivious of the approach of defendant's 
train until he was almost across the defendant’s tracks. When he finally saw 
the defendant's train it was about thirty yards from him and before he could 
complete his crossing he was struck and killed. The court in its holding said: 
“We see no just ground of complaint to the instruction given by the court. The 
jury were substantially told by them, that, in approaching the crossing, it was the 
duty of Donohue to stop, look, and listen for the train, and that if he failed to do 
so he was guilty of such negligence that plaintiff could not recover, unless the jury 
further found that defendant’s agents in charge of the train either saw, or, by the 
exercise of ordinary care, could have seen, the peril that Donohue was in, in time 
to have avoided injuring him.” 
The facts of this case are represented by the fourth hypothetical fact situation 
presented in the introduction, which is the situation where both he plainiff and 
the defendant are oblivious to the plaintiff's peril. Here then, it can be said, is 
the first statement of the humanitarian doctrine. 
The doctrine as established in the Donohue case was first christened as a 
humanitarian doctrine in the case of Kelly v. Union Ry. and Transit Co.” 


“ ,.the above rule is a humane, conservative of human life, and consonant with 
public policy.” 
But the court continued to use such adjectives as reckless, willful and wanton to 
describe the conduct of the defendant which shows the courts still adhered in 
this respect to some of the earliest Missouri cases. 

In Kellny v. the Missouri Pacific Ry. Co.”* the last clear chance law of Mis- 
souri had become established as a humanitarian doctrine. In the words of the 
court: 

“We know of but one exception to the rule that where an injury is the product of 
the joint concurring acts of negligence of both plaintiff and defendant the plaintiff 
cannot recover, and that is an exception made, on grounds of public policy and in 
the interest of humanity, to prevent and restrain as far as may be a willful, reckless 
or wanton disregard of human life or limb, or property, under any circumstances, 
and that is when the injury was produced by the concurrent negligent acts of both 
plaintiff and defendant, yet if the defendant, before the injury, discovered or by 
the exercise of ordinary care might have discovered the perilous situation in which 
the plaintiff was placed, by the concurring negligence of both parties, and neglected 
to use the means at his command to prevent the injury, then his plea of plaintiff's 
contributory negligence shall not avail him.” 


But in Murphy v. Wabash Railroad”* the court clearly stated that the humani- 


20. Werner v. The Citizens Ry. Co., 81 Mo. 368 (1884) (The court said when the peril of the pos is, 


or by the exercise of reasonable care, may be discovered by the defendant in time to avert the injury the defendant is 
liable.) ; Kelly v. The Hannibal & St. Joseph Ry. Co., 75 Mo. 138 (1881) (“. . . if the negligence of the 
company which contributed directly to the cause of the injury, occurred after the party injured was, or by the 
exercise of proper care, might have been, discovered upon the track. . .”). 

21. 91 Mo. 357, 2 S. W. 424 (1886). 

22. 95 Mo. 279, 8 S. W. 420 (1888). 

23. 101 Mo. 67, 13 S. W. 806 (1890). 

24. 228 Mo. 56, 128 S. W. 481 (1910). 
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tarian doctrine was no longer linked with willfulness and pointed out clearly the 
distinction between the negligence required under the humanitarian doctrine 
and reckless or wanton misconduct. 


Many decisions now followed and the doctrine expanded rapidly. The law 
became well settled that a plaintiff could recover under the humanitarian doc- 
trine in spite of his own contributory negligence when he was in a position of 
physical or oblivious peril and the defendant knew or in the exercise of reason- 
able care ought to have known of such peril in time to have averted the injury 
by the exercise of reasonable care.”? The requirement was made that the plain- 
tiff be in physical peril and unable to extricate himself or at least oblivious 
thereof because the courts refused to allow a plaintiff who knowingly allowed 
himself to be injured to recover.”° As the court in the Laun case so aptly put it: 


‘,.. The plaintiff had no right to race with death that way.” 


But in the case of Banks v. Morris and Co.”’ even this phase of the doctrine was 
liberalized: 


“The humanitarian doctrine is more than an exception to the law of contributory 
negligence, and proceeds upon the precepts of humanity and natural justice to the 
end that every one shall exercise ordinary care for the preservation of another, after 
seeing him in peril or about to become imperiled, when such injury may be averted 
without injury to others, whether his situation is brought about through oblivious- 
ness of his peril, inability to extricate himself, efforts to rescue another, or sheer 
hardihood or recklessness.” 


The court continued by saying that the plaintiff need not plead obliviousness 
as part of his case and that obliviousness was a mere evidentiary fact. The Banks 
v. Morris and Co. case also expanded the doctrine by requiring the defendant to 
look for the plaintiff not only when he was in a position of peril but also when 
he was coming into a position of peril. This expansion of the doctrine became 
established and followed in Perkins v. Terminal R. Ass’n of St. Louis.”® But 
this broad expansion of the doctrine was not without opposition of many prom- 
inent legal minds, and in the Perkins v. Terminal R. Ass’n case Chief Justice 
Ellison voiced a strong and competent dissenting opinion. In this dissent he rec- 
ognizes that the Banks v. Morris and Co. case had become the leading decision 
in Missouri on the humanitarian doctrine. He pointed out that the basic fact in 
the Banks v. Morris and Co. case is that the plaintiff be in imminent peril, and 
that it is immaterial what caused the peril, even though it be the plaintiff's own 
sheer hardihood or recklessness. Then he points out that the case further ex- 


25. Womack v. Mo. Pac. 337 Mo. 1160, 88 S.W.2d 368 (1935) (“The Missouri doctrine . 

lies... to an act of a plniie going into or continuing in peril, oblivious of the Ry = ——< his being 
obli ivious is due to his own ~—- ete and he could, ‘. he would, en the a. ane us in this 
state a person may heedlessly a age | approach and go across a railroad with bowel « or averted head, 
looking neither to the right nor the left, and oblivious to his surroundings, a, 2 if he would but look, he would 
see a coming train and could avoid injury, yet, if the operator of the train sees, or by the proper care "would see, 
such person ap 3 into or continuing in the danger zone, but oblivious of =f wage Hyp though negligent 
in being so, he must use all proper care and means to — injuring him. In other wor Ag a not, if Gon 
avoid it, run down or injure a ae man, oe > is very carelessness is an in! of his peril, and 
could, if he would avert such peril.”’); Logan cago B. & Q. we Mo. 611, 354 S. Ww 505 192395 
Albright ve 5, Joplin Oil Co, y 4 Mo. fo. App. 4 412, 2 228, ‘sv W. 829 (1921 

26. v. Kansas C: aay Se , 251 Mo. 169, 158 S. W. 2 (1913); Laun v. Se. Louis & S._F. 
333 Ci rite Mo. 563, 116 S. wv 553 (1908); Kinlen v. Metropolitan St. Ry. Co., "216 Mo. 145, 115 S. Vv. 

27. 302 Mo. 254, 257 S. W. 482 (1924). 

28. See Chief Justice Ellison’s dissenting opinion in Perkins v. Terminal R. Ass'n of St. Louis, 340 Mo. 868, 
102 S.W.2d 915, 930 (1937). 
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panded the doctrine by departing from the rule that the plaintiff must be in a 
position of imminent peril to recover thereunder and held that if he was entering 
or going into such a position that recovery could be had under the humanitarian 
doctrine. Justice Ellison disagrees with so broad an expansion by pointing out 
that there are no degrees of imminent peril under the humanitarian doctrine. 
The plaintiff is either in peril or he is not. The zone of peril may be enlarged 
by the plaintiff's obliviousness, fixed intent, or other facts carrying him into 
injury if he continues, but this simply means that he is in peril sooner than he 
would otherwise be: 


*...it is illogical as well as misleading to split up the question and require the jury 
to find whether the plaintiff was approaching or going into imminent peril, and ob- 
livious or mentally deadlocked at the time. The sole issue hypothesized upon the 
evidence should be whether the plaintiff was im actual (or as I contended apparent) 
imminent peril and the defendant knew or should have known it in time to save 
him.” 


Justice Ellison’s desired restriction on the rule of the Perkin’s Case has become 
the recognized law in the later cases on the humanitarian doctrine.” 

The present humanitarian doctrine of Missouri is that a defendant in charge 
of a dangerous instrument such as a train or automobile will be held liable to 
a plaintiff for injuries caused thereby notwithstanding the plaintiff's contribu- 
tory negligence if the plaintiff was in a position of imminent peril and the de- 
fendant by exercising reasonable care discovered or could have discovered such 
peril and averted the accident. It further makes no difference how the plaintiff 
came into the position of imminent peril.*° 


Although the courts in Missouri have declared that it is unimportant as to 
how the plaintiff became imperiled under the humanitarian doctrine, yet they 
have at numerous times qualified this statement by adding (save perhaps) when 
he voluntarily seeks injury.*' The standing of a plaintiff who is an intentional 
or voluntary suicide remains unsettled under the humanitarian doctrine at 
Pr. The confusion on this subject is well stated in the case of State ex rel. 

K. C. Public Service Co. v. Bland et al.” 


“Indeed, this court has never directly ruled that the injured party (or his statutory 
claimant) cannot collect damages under the humanitarian doctrine even for self- 
sought injury or suicide. Judge White’s concurring opinion in the Banks-Morris 
case did negative that theory but no other judge concurred therein. And while five 
later decisions by Division 1 have recognized Judge White’s view, they have done 
so only to the limited extent of saying that the doctrine of Judge Ragland’ S princi- 
pal opinion is the law (italics ours) “except perhaps” when the plaintiff volun- 
tarily seeks injury. Also, the St. Louis Court of Appeals in one case concluded our 
decisions “lean to the idea” that suicide is a defense in a humanitarian case. This 
is as far as our appellate decisions have gone up to this time.” 


. Kimbrough v. Chervitz, 353 Mo. 1154, 186 S.W.2d 461 (1945); Poague v. Kurn, sae Mo. 153, 140 
.2d 13 (1940); Kick v. Franklin et al., 345 Mo. 752, 137 S.W.2d 512 (1940); Rey v. Kurn et al, 346 
» t53, 140 $.W.2d 13 (1940); Buehler v. Festus foc? Co., 343 Mo. 119 S.W.2d 961 (1938); 
et al. v. Kansas City Public Service Co., 342 Mo. , 117 S.W.2d 296 (1938); Smithers v. Barker, 341 
1017, 111 S.W.2d 7 (1937). See also: 3 Mo. L. . 208. 

30. Moon looney v. Terminal R. Ass’n of St. Louis, 352 Mo. m3. f hay S.W. 2d 605 (1944) (Cites Banks v. Morris 

Co. Case—"That an imperiled plaintiff may recover under the humanitarian doctrine regardless of the cause 
peril.”) Accord: Cameron v. Howerton et al, 174 S.W. 2d 206 (1943) (This case held that as a general 
f = 4. the peril is immaterial. ) 

Plaza ress Co., 354 Mo. 582, 190 S.W.2d 254 (1945). 
32. 34M Mo. "368. 191 "W.2d 660 (1945). 
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But the opinion continues to say that the ruling in the Banks-Morris Case stating 
that the cause of the plaintiff's peril is immaterial even though it be his sheer 
hardihood or recklessness, is still the law under the humanitarian doctrine of 
Missouri. 

There is but one remaining element of the Missouri humanitarian doctrine 
yet to be considered. What is the effect of the defendant’s antecedent negli- 


gence? 

For the humanitarian doctrine to apply, the plaintiff must first be in immi- 
nent peril. As soon as the plaintiff is in peril the humanitarian doctrine applies 
to the situation as it then exists, and the defendant is liable if he injures the 
plaintiff where he saw, or had the duty to see, the plaintiff in a position of 
danger and could have avoided the accident. 


The term antecedent negligence refers to the negligence of the defendant pre- 
ceeding the time when the plaintiff became imperiled and the humanitarian 
doctrine applied. Antecedent negligence is often referred to as prior or primary 
negligence. 

The law of Missouri on antecedent negligence was first established by the 
courts in the case of State ex rel. Fleming et al. v. Bland®* in 1929. In this case 
the plaintiff sued for personal injuries received when struck by one of de- 
fendant’s street cars. The plaintiff claimed that the car was running at a negli- 
gent rate of speed and that if the defendant’s car had been going at a lawful 
speed that it could have stopped in time to have avoided injuring the plaintiff. 
The instruction of the Appellate Court gave effect to antecedent negligence in 
a humanitarian case by stating: 

“...If, in violation of that duty, he, as the evidence shows, ran his car from eight 
to ten miles per hour, and thus placed himself in a position where he could not avoid 
striking plaintiff after he discovered her perilous position, he is in the same situa- 
tion as if he had discovered her peril in time, by the exercise of ordinary care to 
have avoided striking her, but failed to do so.” 
The Missouri Supreme Court overruled this instruction of the Appellate Court 
in clear and concise language: 
“The holding of the Court of Appeals that defendant’s prior negligence might, or 


should, be taken into consideration in determining whether they were guilty of 
negligence under the humanitarian doctrine, contravenes many decisions of this 


court. 
The Supreme Court of Missouri in stating the law in regard to antecedent negli- 
gence said: 
“Many cases decided by this court impliedly hold that a situation of imminent peril 
is the basic fact of the humanitarian doctrine; that no duty whatever arises under 
that doctrine, unless and until a situation of peril comes into existence; and that 
when such peril arises the doctrine seizes upon the situation as it then exists and 
requires the one operating the dangerous instrumentality to exercise ordinary care 
in certain respects—to make timely discovery of the peril, if ic was his duty to be 
on the lookout, and thereafter to avoid the infliction of the threatened injury, if he 
ms do so with the means at hand and without jeopardizing the safety of himself 
and others.” 


33. 322 Mo. 565, 15 S.W.2d 798 (1929). 
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The Missouri Supreme Court further stated: 


“The ruling that the antecedent negligence of a defendant may be taken into con- 
sideration in determining whether he was negligent under the humanitarian rule 
would in many cases permit an unwarranted recovery for primary negligence 
through the elimination, under the guise of that rule, of the defense of contributory 
negligence.” 

In 1937 the case of Bumgardner v. St. Louis Public Service Co.** was decided. 
This case involved a collision between one of defendant’s street cars and an auto- 
mobile operated by the plaintiff, defendant's street car being guilty of ante- 
cedent negligence as it was operated at an excessive rate of speed. The opinion 
of the court, written by Commissioner Bohling, states: 

“The humanitarian doctrine seizes upon the situation as it exists at the time the peril 
becomes imminent.” 


Then the court continued by stating: 


“If the street car was being operated at a negligent rate of speed, such primary 
negligence on the part of the appellant extended the danger zone under the humani- 
tarian doctrine; for appellant’s street car, if traveling at a slower or nonnegligent 
rate of speed, could have been stopped, as testified to by appellant’s motorman, in 
a shorter distance.” 
The loose language of the court in this case, as demonstrated above, makes the 
Opinion appear inconsistent. On one hand the court says that the plaintiff must 
first become imperiled and at that time the humanitarian doctrine seizes upon 
the situation as it then exists. In the same breath the court seems to say that 
the primary negligence of excessive speed enlarges the zone of the humanitarian 
doctrine, and pushes the duty of the defendant back, holding him liable if he 
fails to act on the basis of disabilities engendered by negligence prior to the 
operation of the doctrine. The following example is a likely possibility of the 
intended meaning of the court. If a defendant going fifty miles per hour is 
thirty yards from the plaintiff when the plaintiff becomes imperiled and cannot 
stop before striking the plaintiff, he is not liable under the humanitarian doc- 
trine. But in the same situation, if the defendant is two hundred yards away 
and can stop in time to prevent the accident even at his excessive speed, but fails 
to do so, then he is liable under the humanitarian doctrine. This example is 
simply another way of saying that the humanitarian doctrine takes the situation 
as it exists at the time the plaintiff becomes imperiled, but the duty of the de- 
fendant cannot be pushed back beyond this point. 
In 1938 in the case of State ex rel. Baldwin et al. v. Shain et al.** the court 
cited and followed State ex rel. Fleming et al. v. Bland*®: 
. antecedent primary negligence is not to be confused with negligence under 
the humanitarian doctrine.” 
Zickefoose v. Thompson*’ was decided in 1941 and the folowing quotation 


is pertinent: 
“As stated in the oft quoted case of State ex rel. Fleming v. Bland, 332 Mo. 565, 
572, 15 S.W. 2d 798, 800, 801: ‘no duty whatever arises under that doctrine, unless 


34 2 Mo. 521, 102 S.W. “ 594 (1937). 

125 aw 2 41 mt (1999) lo. App. 
35 wrk Bland, Note 33 Supra. 
37. 347 Mo. 59. 148 W2d. 784 (1941). 
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and until a situation of peril comes into existence; ” and ‘when such peril arises the 
doctrine seizes upon the situation as it then exists and — the one operating 
the dangerous instrumentality to exercise ordinary care . 
Chastain v. Winton et al.** in 1941 declared in saved language that the 
decision of the Fleming case was the law of Missouri: 
“But if anything has been well settled in Missouri since the decision of State ex rel. 
Fleming v. Bland, 332 Mo. 565, 15 S.W. 2d 798, it is that the plaintiff in a humani- 
tarian case cannot recover directly or indirectly on the primary or antecedent negli- 
gence of the defendant before the plaintiff's peril arose, whether that negligence be 
failure to keep a lookout, excessive speed or anything else. Up to now, the Fleming 
case has been quoted or cited approvingly by both divisions of this court or the 
court en banc 18 times since it was written in 1929.” 


In the late case of Blaser v. Coleman*? in 1948 the court held: 


“The first step in determining whether a plaintiff has made a submissible case 
under the humanitarian doctrine is whether the evidence shows that he was in a 
situation of imminent peril. The next step is whether the defendant was negligent 
after the situation of imminent peril arose. A situation of imminent peril has been 
described as the basic fact of the humanitarian doctrine. This is for the reason that 
no duty is imposed on a defendant by that doctrine unless and until a situation of 
imminent peril has come into existence.” 


The court again quotes the Fleming case as authority and continues to say: 


“In a number of cases it has been well settled that negligence of a defendant which 
is antecedent to the time of imminent peril may not be considered in resolving the 
question of the application of the humanitarian doctrine. A plaintiff may not re- 
cover under the humanitarian doctrine directly or indirectly for defendant's ante- 


cedent or primary negligence.” 

The latest case discussing antecedent negligence, Martin v. Effrein,*” was 
decided December 12, 1949. It is interesting to note that the author of this de- 
cision was Commissioner Bohling who wrote the reputedly liberal opinion in 
Bumgardner v. St. Louis Public Service Co.*! which has been referred to by some 
as extending the humanitarian doctrine to antecedent negligence. But Commis- 
sioner Bohling clarifies his stand on antecedent negligence in this late case of 
Martin v. Effrein*? as follows: 

“The humanitarian doctrine seizes upon a situation as it exists at the instant of 
imminent peril, and if defendant be then unable to avoid injuring plaintiff by 
reason of defendant's antecedent acts, or primary negligence, plaintiff is not en- 
titled to recover. Plaintiff apparently overlooks this rule in the instant case.” 
It is also of interest to note that this late decision cites again with approval the 
Fleming case. 

The law of Missouri on antecedent negligence is clear. In order to recover 
under the Missouri humanitarian doctrine the plaintiff must first be in a posi- 
tion of imminent peril, and at that time the humanitarian doctrine seizes upon 
the situation as it then exists. Negligence which existed prior to the operation 
of the doctrine is not considered in allowing recovery. If, after the humanitarian 


40 
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situation exists, the defendant saw or should have seen the plaintiff in a position 
of peril, he must avoid injuring the plaintiff if he is able. If the defendant is 
unable to avoid the accident, after the humanitarian doctrine has arisen, due to 
defective brakes, bad lights, excessive speed, or for any other reason of ante- 
cedent negligence then there is no liability under the humanitarian doctrine. 


As has been stated above, recovery for antecedent negligence cannot be ob- 
tained under the Missouri humanitarian doctrine. However, recovery may be 
had on the grounds of primary negligence, but the defendant has the right to 
plead contributory negligence of the plaintiff as a defense. 


KANSAS LAST CLEAR CHANCE DOCTRINE 


As was pointed out in the introduction, it has been recognized since early 
common law that contributory negligence will bar recovery to one whose negli- 
gence has contributed to his injury. It is also seen that many jurisdictions con- 
sider the last clear chance situation as an exception or modification of the above 
legal principle. However, the early Kansas cases on last clear chance situations 
held that contributory negligence of the plaintiff would bar recovery against a 
negligent defendant unless the defendant’s negligence could be considered will- 
ful, wanton or reckless conduct. This remained the law in Kansas from the 
earliest case in 1869, which was Union Pacific Ry. Co., E. D. v. Rollins,* until 
1903. It is therefore seen that the early Kansas cases allowed recovery only in 
instances where the plaintiff's peril was discovered by the defendant or where 
in some way the conduct of the defendant could be construed as wanton or reck- 
less and in disregard of human life.“ 


In 1903 the case of Railway Co. v. Arnold*? was decided. In an action against 
the street railway company for the wrongful death of one not a trespasser, 
though he was negligent in coming upon the track, the court held: 


“Yet if there is evidence tending to show that the motorman in control of the car 
which caused the death saw the deceased in the position of danger, or by the exer- 
cise of reasonable diligence should have seen him, in time to stop the car and avoid 
the death, the proximate cause of the death is one of fact for the jury.” 
Here the Kansas courts first considered proximate cause as a basis for the last 
clear chance doctrine. The decision also expanded the doctrine by placing a 
duty on a person to act not only when he saw, but also when by the exercise of 
the proper degree of care he could have seen the other person in imminent peril. 
This case was followed by the case of Dyerson v. Railroad Co.** in 1906. Here 


43. 5 Kan. *167 (1869). 
44. Railway Co. v. Baker, 79 Kan. 183, 98 Pac. 804 (1908) (‘The conduct of the employees in charge of an 
engine in failing to take measures for the protection of a person upon the track can be characterized as ‘wanton,’ in 
the sense in, which the word is used in this connection, only — they actually know of his presence, or when 
= situation is substantially the same same as though they had such knowledge—when such knowledge may fairly 
tdvised them to them. It is not enough for that purpose that the exercise of ordinary diligence — nave 
-_ them of the fact, for their omission of $59)! in that regard amounts only to negligence.”’); A. . FL R 
id, 54 Kan. 551, 38 Pac. 804 (1895); Tennis v. Rapid Transit Ry Co., 45 Kan. 503, 5 Pac. a6 
asi) a ‘It is now the settled rule in this and other states, where the plaintiff seeks to recover on the ground 
of the defendant's negligence, that, if the ordinary negligence of the plaintiff directly or proximately contributed to 
the injury, he cannot recover, unless the i injury was intentionally and cpa caused by the defendant.’’); K. P. Ry. 
Co. v. Whipple, 39 Kan. 531, 18 Pac. 730 (1888) (A small bo: = playing on the railroad tracks in the 
jay of the defendant. The court held, “Conceding that the plaintiff was Scoamiully on the track, and that no 
pn Ek in his favor until his presence was discovered, nevertheless os defendant owed him the A not to 
vangaly run over him after his situation was perceived.’’); U. P. Ry. Co. v. Adams, 33 Kan. 427, 
6 Pac. 329 (1885); Mason v. Mo. Pac. Ry. Co., 27 Kan. 83 (1882). 
45. 7 Kan. 260,'72 Pac. 857 (1903). 
46. int erson v. Railway Co., 74 Kan. 528, 87 Pac. 680 (1906); Accord: Atherton v. Railway Co., 107 Kan. 6, 
190 Pac. 430 (1920). 
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the plaintiff was walking across a railroad track with a bucket of ice when he 

was struck by the tender of defendant’s locomotive which was backing on the 

same track. The track was straight for a quarter of a mile and there was nothing 

to prevent the plaintiff from seeing the train. The court held: 
“It is therefore manifest that the plaintiff's omission to exercise due caution in his 
own behalf was fatal to his recovery, unless there was something in the peculiar 
circumstances of the case to take it out of the general rule. ... There is-a general 
agreement in the authorities that where an engineer actually sees a person in a posi- 
tion of danger, and then fails to do what he reasonably can to prevent an accident, 
the railroad company is responsible for the resulting injury, irrespective of the ques- 
tion of contributory negligence. ... If in the present case the plaintiff was entitled 
to recover in spite of his own negligence it must be because the order of its oc- 
currence with respect to that of the defendant made the latter the proximate cause 
of the injury.” 

But the court continued by saying that the plaintiff's: 

-- Opportunity to discover and avoid the danger was at least as good as theirs. His 
want of care existing as late as theirs was a concurring cause of his injury, and bars 
his recovery.” 

The Dyerson case has therefore expanded the law to hold a defendant liable for 
his negligence when he saw or should have seen the plaintiff in a position of 
inextricable peril. But it remained the rule in Kansas, that so long as the negli- 
gence of both parties concurred to the time of injury there could be no re- 
covery.*” 

The next step in liberalizing the Kansas last chance doctrine would be to 
allow recovery not only where the plaintiff is in physical helpless peril but also 
where he is in a situation where his peril is something less than actual physical 
helpless peril. In other words, there are cases where a plaintiff is simply ob- 
livious of his peril; he has all his senses but he simply fails to use them. This 
would amount to allowing recovery in cases of concurring negligence as, in this 
situation, if the plaintiff would but use the senses he is presently possessed of 
he could move out of danger and avoid the injury. 


In Tempfler v. Street Ry. Co. the plaintiff fell asleep on defendant’s rail- 
road tracks. The court in describing the condition of the plaintiff used the term 
oblivious, however the holding clarifies the meaning of this term as applied in 
this case: 

“If, however, he was unconscious from sleep...he had no ability while in that con- 
dition to extricate himself, and having no power to exercise diligence he was not 
negligent for failing to exercise it.” 
It is clear, therefore, that the court considered this case as one of inextricable 
peril and not of concurring negligence. 

In Nickerson v. Traction Co.*’ a situation arose where the plaintiff had lost 
his memory and become unconscious and while in this condition he wandered 
onto defendant's tracks and was struck by the defendant’s street car. The hold- 
ing was that the plaintiff, being in a condition that prevented his protecting 


87 Kan. 197, 123 Pac. 754 (1912). 


47. Dunlap v. 

48. 8 ee 37a 1 131 Pac, 592 (1913 

49. Nickerson v. wat ang nah 94 kan 172, 146 Pac. 366 (1915); Accord: Zuznik v. Railway Co., 109 Kan. 
359, 199 Pac. 90 (1921). 
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himself, was considered by the court as in inextricable peril and there was no 
concurring negligence to bar his recovery. 


In Morlan v. Hutchinson” the court was presented with the case of a plaintiff 
who had fallen unconscious into a position of peril because of intoxication. The 
court held: 

“His negligent acts, however, so far as he was able to exercise control over the sit- 
uation, had passed at the time of the injury, for he was not in a condition to save 
himself from being run over.” 

Here again the court held that the plaintiff's negligence had ceased, that there 
was no concurring negligence, and recovery could be obtained under the last 


clear chance doctrine. 


In Spencer v. Kansas City Public Service Co.°' the court clearly sets out the 
elements of the last clear chance doctrine in Kansas: 

“(1) Plaintiff, by his negligence, placed himself in a position of danger; (2) that 

his negligence had ceased; (3) that defendant, seeing plaintiff in a position of 

danger, or by the exercise of due care should have seen him in such position, by 

exercising due care on his part had a clear chance to avoid injuring plaintiff; (4) that 

defendant failed to exercise such due care; and (5) as a result of such failure plain- 


tiff was injured.” 
In the case of Leinbach v. Pickwick Greyhound Lines et al.>? the court again 
clearly states that the doctrine of last clear chance in Kansas does not include 
cases in which a plaintiff has the physical and mental ability to avoid the risk 
up to the moment of harm; continuing negligence on the part of the plaintiff 
insulates the defendant’s negligence. The latest Kansas cases have sustained and 
followed the above statement of elements composing the last clear chance doc- 
trine in this jurisdiction.°* Recovery in Kansas has therefore been limited to 
cases where the plaintiff was: (1) in physical helpless peril (2) asleep in a 
position of peril (3) sick and wandered in a state of unconsciousness into a 
position of peril (4) unconscious and in a position of peril due to drunkenness. 


It now remains to be considered under the Kansas last clear chance doctrine, 
the attitude of the courts on prior or antecedent negligence. Antecedent negli- 
gence is negligence on the part of the defendant that existed prior to the time 
the last clear chance situation arose; it is immaterial whether this negligence is 
defective brakes, poor lights, excessive speed, or some other act of negligence 
on the part of the defendant. 


Before antecedent negligence under the Kansas last clear chance doctrine 
arises, a last clear chance situation must first be had, and there is no question 
of antecedent negligence until the plaintiff is in a position of peril and the 
negligence of the plaintiff has ceased. But assuming a last clear chance situa- 
tion exists; quaere, whether the negligence of the defendant prior to the opera- 
tion of the last clear chance doctrine will be allowed to effect recovery under 


¢ 116 Kan. 86, 225 Pac. 739 53988). 
Sp v, Kansas City Public Service Co., 137 Kan. 738, 22 P.2d 425 (1933); Accord: Goodman v. 
ite 7 Ki 508, 21 P.2d 322 (1933). 


2. Leini sn ound Lines, 138 Kan. 50, 23 P.2d 449 (1933); Accord: Buchhein v. Atchison, 
T. £5 F Ry. Co., 147 Kaa 19 32 ng 260 (i958) 


pope p. 546, 184 S.W. 2d 198 (1945); Gibson v. Bodley, 156 Kan. 
338° 133 P.2d 112 “sane Zz & | Renee v. Shain, 351 Mo. 530, 173 S.W.2d 406 (1943). 
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the doctrine? At present Kansas courts have not been presented with a case for 
decision involving a question of antecedent or prior negligence on the part of 
the defendant. If presented with such a case the Kansas courts could reach either 
of two possible decisions. First, they could hold as Missouri does that the doc- 
trine will not be expanded beyond the situation as it existed at the time the 
plaintiff became imperiled. In this view there could be no recovery for ante- 
cedent negligence under the last clear chance doctrine. In the alternative, the 
Kansas courts could say that the chance which the defendant had to avoid the 
accident at the time of its occurrence is equal to and the same as the opportunity 
he could have had were it not for his prior negligence. This is to say, that ante- 
cedent negligence moves the duty of the defendant back to the point where he 
could have stopped and avoided the accident regardless of his prior negligence. 
In accordance with this view, recovery could be allowed under the last clear 
chance doctrine. 


However, unless the Kansas doctrine is expanded to include liability for the 
prior negligence of the defendant, recovery will be restricted to the present 
theory of primary negligence and contributory negligence will continue as a 
defense to such primary negligence unless a position of helpless peril is reached 
by the plaintiff. 


COMPARISON OF THE DOCTRINES 


A comparison of the Missouri and Kansas Doctrines requires that the term 
“oblivious” as used by these two jurisdictons be clarified. Kansas courts have 
applied the term in describing a plaintiff who is asleep or intoxicated. However, 
an examination of these cases shows that they used the term as meaning un- 
conscious. Obliviousness, as used by the Missouri courts, describes a plaintiff 
who continues into or remains in a perilous position because of his wandering 
thoughts, daydreams or fixed intent. Any comparison of the rulings of these two 
forums must take this distinction in terminology into account in arriving at a 
valid conclusion. 


The Kansas and Missouri doctrines are congruent in the following respects. 
Both doctrines, within their respective scopes, put a duty on a person to act when 
he can see, or by the exercise of the proper degree of care could have seen, the 
other person in imminent peril. Also, recovery under the doctrines is the same 
in cases where the plaintiff is in imminent peril, and knows of his peril, but 
cannot escape. 


The doctrines differ in that the Kansas doctrine requires that the plaintiff be 
in helpless or inextricable peril and that his negligence must have ceased in order 
to recover. No recovery can be made in a situation of concurring negligence. 
The Kansas last clear chance doctrine does not commence to function until the 
contributory negligence of the plaintiff ceases to be a proximate cause of the 
accident. In Missouri, however, under the humanitarian doctrine contributory 
negligence of the plaintiff continues as a concurring proximate cause within 
the enlarged scope of the doctrine occasioned by obliviousness, but this does not 
defeat recovery. The Kansas courts have held that a plaintiff is in inextricable 
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peril when he is unconscious from intoxication or sleep; the mental unconscious- 
ness of the plaintiff makes it impossible for him physically to escape imminent 
danger. He must sober his drunkenness or arouse himself from sleep before he 
can act. The courts have reasoned therefore that these situations are not incon- 
sistent with the requirement that the plaintiff be in helpless inextricable peril. 
The plaintiff's negligence is considered as having ceased when he is in a posi- 
tion of danger from intoxication or sleep. The Missouri doctrine in regard to 
the plaintiff requires only that he be in a position of imminent peril and it is 
immaterial as to how he became imperiled, whether it be his physical inability 
to escape, obliviousness, or sheer intentional or reckless conduct. Thus, con- 
tinuing negligence of the oblivious plaintiff has no effect in Missouri on the 
plaintiff's right to recover; the doctrine broadens out beyond the scope of the 
Kansas doctrine in this respect. 


No recovery is allowed in Missouri under the humanitarian doctrine for the 
antecedent negligence of the defendant, that is, for negligence of the defendant 
prior to the time that the plaintiff was in a position of imminent peril, oc- 
casioned either by obliviousness of the plaintiff or his helpless peril. Any re- 
covery in Missouri occasioned by such prior or antecedent negligence must be 
on the theory of primary as distinguished from humanitarian negligence, and 
contributory negligence of the plaintiff is a defense to such primary negligence. 
No case of prior or antecedent negligence under the last clear chance doctrine 
has arisen to date in Kansas. Recovery can be had at the present time on the 
theory of primary negligence, and contributory negligence continues as a de- 
fense to such primary negligence until a position of helpless peril is reached by 
the plaintiff. 


Although the Missouri humanitarian doctrine is more liberal than the Kansas 
last clear chance doctrine, this is not to say that the Missouri doctrine shows the 
way to legal progress. Such a deduction is certainly not intended by this writing, 
nor is it logical, as this would be but to make liberality the father of perfection. 
It is significant in this respect to note that there are many in Missouri who feel 
that the humanitarian doctrine has been expanded to the point of injustice in 
many cases.** 


The result as taken from the cases leads to the conclusion that the Missouri 
doctrine applies whenever the plaintiff is in imminent peril either because of his 
obliviousness or because he is physically unable to escape. It is immaterial under 
the Missouri doctrine that the plaintiff's negligence continues as a proximate 
cause of the accident. 


The Kansas last clear chance doctrine is more limited than the doctrine in 
Missouri, as it applies only when the plaintiff is in inescapable, inextricable 
peril. Kansas courts allow no recovery in situations where the plaintiff's negli- 
gence continues up to the moment of impact, and the doctrine does not begin 
to function until the negligence of the imperiled plaintiff ceases to exist as a 
proximate cause of the accident. 


54. See Chief Justice Ellison’s dissenting opinion in Perkins v. Terminal R. Ass’n. of St. Louis, 340 Mo. 868, 
102 S.W.2d 35, 930 (1937); See Note in: 5 Mo. L. Rev. 56. 
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IS THE INTEREST OF AN HEIR IN A DECEDENT'S ESTATE 
WITHIN THE PERVUE OF OUR NONCLAIM STATUTE? 


By ROBERT H. BINGHAM 


An interesting article’ was published in the last issue of the Bar Journal 
which submitted the proposition that the new Probate Code had the effect of 
quieting the title to land owned by a deceased person who died subsequent to 
1939. The author of that article based his claim on the decision handed down 
in Wright v. Rogers.” The pertinent facts of the case are as follows: this was 
an action in the district court, brought by three heirs at law of X against the 
fourth heir at law, to enforce a trust relating to land. The suit was not brought 
until X had been dead for more than one year and there had been no administra- 
tion of her estate. Plaintiffs alleged that defendant had procured the deed in 
question through fraud, undue influence, etc., by promising X (the mother of 
plaintiffs and defendant) that defendant would divide the land equally with 
plaintiffs upon X’s death. Defendant having refused to convey the realty, plain- 
tiffs brought this suit to declare a trust. The Supreme Court held, that the cause 
of action was founded upon a controversy affecting plaintiffs’ share in land 
which was an asset of X’s estate and that the probate court has exclusive original 
jurisdiction over such action. It would seem that by their action the plaintiffs 
have attempted, in effect, to assert a claim against a third party in behalf of X’s 
estate without first having had administration thereof, and that our Supreme 
Court has said that the plaintiffs came to the wrong court to effect their remedy. 
The author referred to above, however, has a different viewpoint. He believes 
that the Court said that such action by heirs at law is “tantamount to a claim 
or demand to a portion of the decedent’s estate and (therefore) must be filed 
in the probate court within the time specified in section 59-2239 of the 1947 
Supplement.”? This statement presents the principal question to be considered 
in this article, which is: is such an interest (as in Wright v. Rogers, supra) of 
an heir in the estate of his decedent incorporated into the meaning of the word 
“demand” as it is used in the Nonclaim statute?* I think not, and base this 
belief on the following contentions. 


First. An heir at law has no “demand,” within the usual meaning of the 
word, against the decedent’s estate since his proportional interest descends to 
him immediately upon the decedent’s death. “The rights of an heir vest, 
eo instanti, with the death of the ancestor.”* As stated in our Code,° “... the 
property of a resident decedent, who dies intestate, shall at the time of his death 
pass by intestate succession as provided in this article.” (Italics added) In an 
early Kansas case’ our Court laid down the rule that: 


“The lands of an intestate descend to the heirs, subject in certain contingencies to 
the payment of the debts of the intestate. The legal title is in the heirs, and the 





. Cushenbery, ‘‘Does Death Quiet the Title,” 18 K.B.J. 208 (1950). 
167 Kan. "$97, 205 P.2d 1010 (1949). 

Nore 1, supra, at p 

.G.S. 1947, Sipp. 59.225 9. 

. See 1 Bartlett Prob. Pract. § 232, note 60. 

. G. S. 1947 Supp. 59-502. 

. Reading v. Wier, 29 Kan. 429, 430 (1883). 
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administrator takes no interest in the real estate, but possesses a naked authority to 

sell it on license to pay the debts where the personal estate is insufficient.” 
Consequently, since the heir’s interest descends immediately upon the decedent’s 
death, it would seem that such an interest or “demand” need not be exhibited 
because it has already vested in the heir at law. 


Second. We next find that an heir need not have administration of the 
decedent's estate in order to preserve his distributive share in that estate. Our 
code provides that:® 


“Whenever any person has been dead for more than one year and has left property, 
or any interest therein, and no will has heen admitted to probate nor administration 
had in this state, or in which administration has been had without a determination 
of the descent of such property, any person interested in the estate, or claiming an 
interest in such property, may petition the probate court of the county of the de- 
cedent’s residence, or of 7 county wherein real estate of the decedent is situated, 
to determine its descent...” 


Nor does there seem to be any limit in time as to when the above proceedings 
must take place unless the provision in Article 9 of our code concerning estates 
of decedents without known heirs is construed to be such a limitation. It states 
that:? 


“Any person who claims as heir of such decedent shall present his claim to the pro- 
bate court within ten years after the — and qualification of the adminis- 
trator, or such claim shall be forever barred...” (Italics added). 


Third. There is no provision in our probate code, so far as this writer can 
detect, affirmatively stating that the heirs at law must have an administrator 
appointed, before the lapse of one year from decedent's death, in order to mar- 
shal the assets of the estate or in order to present their “claims” or “demands” 
for their distributive share. The applicable section of the Code sets no time limit 
within which an administrator must be appointed, but merely states that:'° 


“Any person interested in the estate, after the death of the testator or intestate, may 
petition for the probate of his will or for adminisration.” 


On the other hand, the Nonclaim statute’ specifically states that: 


“No creditor shall have any claim against or lien upon the property of a decedent 
other than liens existing at the date of his death, unless an executor or administrator 
of his estate has been appointed within one year after the death of the decedent and 
such creditor shall have exhibited his demand . .. within nine months after the date 
of the first published notice to creditors...” (Italics added). 


This statute should mean that creditors, and only creditors, must have an ad- 
ministrator appointed within one year from the death of the decedent and then 
they must exhibit their demands within nine months of the first notice to cred- 
itors or their claims will be barred. This provision cannot be said to include the 
interest of an heir in the estate of the decedent unless the word “creditor” is 
held to convey such meaning. This would seem to be a strained construction 





8. G. S. 1947 supe. 59-2250. 
9. G. S. 1947 Sup -903. 
10. G. S. Pas foe. 59-2221. 
11. Note 4, supra. 
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since the “Notice to Creditors” statute’? treats “heirs” and “creditors” as sep- 

arate and distinct classes. The provisions of this statute are: 
“The notice of appointment to be published by an executor or administrator shall 
be to the creditors, heirs, devisees, legatees, and all others concerned. It shall state the 
date of appointment and qualification, and shall notify the creditors to exhibit their 
demands against the estate within nine months from the date of the first published 
notice as provided by law, and that if their demands are not thus exhibited they shall 
be forever barred.” (Italics mine.) 


Fourth. Historically, our nonclaim statutes have been directed primarily 
against the claims of creditors.'? It is this writer's contention that the present 
Nonclaim statute, read in the light of the above quoted sections of the code, is 
no different in this respect—that it acts only to bar the claims and demands of 
creditors and that it was not intended to bar the interest of an heir in the estate 
of the decedent. The Nonclaim statute would seem to operate as a complete 
bar only to those demands which could become a charge upon assets subject 
to administration; a bar on which the personal representative could rely with 
safety, and proceed to pay legacies or make distribution; a bar which a creditor 
could invoke to protect the assets subject to the payment of his debt from 
diminution by being compelled to allow participation therein by those not hav- 
ing presented their claims within the prescribed period; a bar on which the 
heirs and beneficiaries may insist, for the exclusion of all claims not presented, 
which would reduce or exhaust the assets otherwise subject only to pay legacies 
or to distribution.'* 


SUMMARY 


The modern tendency is to extend the jurisdiction of the probate court in 
respect to matters incident and ancillary to the exercise of its recognized juris- 
diction!’ and the Kansas Probate Code has been adopted with this view in mind. 
In the words of our Court in the case of Foss v. Wiles: '® 


“A careful study of the provisions of the new probate code leads us to conclude it 
was the intent and purpose of the framers of the Kansas probate code and of the 
legislature which enacted it to grant to probate courts exclusive original jurisdiction 
over all matters incident and ancillary to the settlement and distribution of decedent 
estates, except as to any matter over which that code expressly confers concurrent 
jurisdiction upon district courts.” 


Since its adoption, the new Code has been the subject of many enlightening de- 
cisions handed down by the Supreme Court. In referring to the Nonclaim statute 
the Court stated in the case of Burns v. Drake:'’ 


“We cannot agree that the word ‘demands’ refers solely to claims to be paid in 
money. In view of the fundamental purposes sought to be accomplished by the new 
code we think the legislature intended the term ‘demands’ as here used to be all- 
inclusive—to include all demands against the estate, whether legal or equitable in 
character, except in particular cases where the statute may expressly provide other- 
wise. 


. G. S. 1947S cup. 59-2236. 


. For a historical survey ~~. 2 Bartlett Kan. Prob. Pract. 1122-1127 and notes thereunder. 
. Note 13, supra, at § 11 
= re Osborns Estate, 99 ‘Kan, 227, 229, 161 Pac. 601 (1916). 

5 Kan. 262, 270, 124 P.2d 438 (1942). 

7 Kan. 367, 371, 139 P.2d 386 (1943). 
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It is submitted that the legislature did so intend that the term “demands” is to 
be all-inclusive but it is contended that the legislature did provide otherwise in 
excepting the interest of the heir at law in the estate of the decedent from the bar 
of the Nonclaim statute. 


It is undoubtedly a primary purpose of our code to effect the speedy settle- 
ment of the estates of deceased persons in the interest of creditors, heirs, lega- 
tees, and devisees, and to render certain the titles to real estate. An administra- 
tion of the estate is for the benefit of creditors, who have the priority of right; 
and, when their claims are satisfied, for the payment of legacies or distribution 
to the heirs. However, it is submitted that if no creditor or other interested 
party proceed with administration that the heirs at law have an indefinite period 
of time, under the present provisions of the code, in which to have an adminis- 
trator appointed to marshal the assets of the estate and distribute them to the 
heirs or in which to start proceedings for determination of descent and dis- 
tribution. 


In conclusion, it might well be worth stating that had the plaintiffs in the 
principal case of Wright v. Rogers'® initiated proceedings for descent and dis- 
tribution in the proper probate court and listed their mother’s alleged equitable 
interest in the realty involved as an asset of her estate; the question submitted— 
whether such an interest of an heir in the estate of a decedent is within the mean- 
ing of the term “demand” as used in the Nonclaim statute—would now be fully 
answered. 


18. Note 2, supra. 











The JOURNAL 


CASE NOTES 


CRIMINAL LAW—DEFINITION OF "CRIME" AS APPLIED TO 
SECOND OFFENDER STATUTES 


Defendant pleaded guilty to an indictment in the state of New York, charging him 
with stealing various items amounting to several thousand dollars in value. This con- 
stituted a felony under the Penal Laws of New York § 1296, which defines a theft of 
over $100 as a felony. Thereupon the District Attorney alleged and proved that de- 
fendant had been previously convicted in New Jersey of a felony under the law of that 
state. The trial court then sentenced the defendant as a second offender as provided by 
§ 1941 of the Penal Laws of New York. This section provides that a defendant convicted 
of a felony in New York is to be punished as a second felony offender if he was previously 
“convicted... under the laws of any other state... of a crime which, if committed within 
this state, would be a felony.” The New Jersey indictment charged the defendant with 
stealing a wallet containing two hundred dollars and a 17 jewel watch “all of the value 
of over twenty dollars...,” to which the defendant entered a plea of guilty. It was held, 
three justices dissenting, that the defendant had not been convicted of a crime in New 
Jersey which if committed in New York would have been a felony under New York law, 
since the crime of which defendant was convicted was the theft of over twenty dollars, 
not being sufficient in face of the New York statute requiring the theft of a minimum 
of $100 to constitute a felony. People v. Olah, 89 N.E. 2d 329 (N.Y. 1949). 


It may be stated at the outset that the decision of the court in the instant case is contra 
to the weight of authority as well as numerous decisions of the New York court. The 
rule laid down by the vast majority of decisions in which the habitual criminal statutes 
and second offender laws have been construed may be expressed thusly: the offense for 
which the defendant is convicted in another jurisdiction must be of such a nature that 
were it committed in the state of the forum it would constitute a felony under the then 
existing laws of that forum. People v. McChesney, 39 Cal. App. 2d 36, 102 P. 2d 455 
(1940); followed in Ex parte Connell, 68 Cal. App. 164, 158 P. 2d 408 (1945); State v. 
Brown, 185 La. 855, 171 So. 55 (1936); State v. Furth, 5 Wash. 2d 1, 104 P. 2d 925 
(1940). In People v. McChesney, supra, the California court ably stated the majority 
view by holding that “the test is not whether the defendant had previously been con- 
victed in another jurisdiction, but whether the crime if committed in California would 
under the California statute amount to a felony.” The Supreme Court of another juris- 
diction has announced a stricter rule as the result of the statute of that state, where it 
has been held that the prior crime must be a felony in the other jurisdiction as well as in 
Louisiana to hold the defendant as a second offender under the Louisiana second offender 
statute. State v. Johnson, 200 La. 926, 13 So. 2d 268 (1943). 

It is the opinion of the dissent in the main case that the legislature of New York, in 
drafting the second offender statute, did not mean by the word crime, the statute or the 
statutory definition of the minimum offense of which the defendant was convicted in a 
foreign jurisdiction, but rather the acts of the defendant, what the defendant actually did. 
Crime has been defined as “a positive or negative act in violation of penal law,” “any 
act done in violation of those duties which an individual owes to the community” and 
also as “an act committed or omitted in violation of a law forbidding or commanding it.” 
Black’s Law Dictionary, Third Edition (1933). In the above cited cases the courts have 
followed the definition of crime as being the act done by the defendant. The New York 
court said in a recent decision construing § 1942 of the New York Penal Laws providing 
for an increased sentence for offenders convicted “of crimes which if committed within 
this state would be felonious,” that “whether the acts committed in the foreign jurisdic- 
tion would be felonious if committed within this state depends, of course, on New York 
Law.” People v. Foster, 84 Misc. 213, 53 N.YS. 2d 255 (1945); see also People v. 
Wicklem, 183 Misc. 639, 53 N.Y. 2d 88 (1944); People v. Dacey, 166 Misc. 827, 3 
N.Y. 2d 156 (1938); People v. Voelker, 222 App. Div. 717, 225 N.Y. Supp. 883 (1927). 
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In the instant case the majority construes crime as used by the New York legislature to 
mean the statute in the foreign jurisdiction under which the defendant was convicted 
rather than the acts done by the defendant, and at the same time refer to the case of 
People v. Foster, supra, as its most recent decision, mentioning the fact that it was the 
acts of the defendant which they considered in that decision and upon which the decision 
rested. 


In still another decision the New York court held that for a crime committed in an- 
other jurisdiction to be felonious if committed in New York... there must be such a re- 
cital of the acts done in the indictment that would conclusively establish their felonious 
character under New York laws. People v. Stovali, 172 Misc. 469, 15 N.Y. 2d 498 (1939); 
accord, People v. Brophy, 149 Misc. 562, 267 N.Y. Supp. 735 (1933) where the court 
again referred to the acts by the defendant as the determining factor. 


The decision of the New York court here apparently reverses a long line of decisions 
in that jurisdiction, as is ably stated in the dissenting opinion. One of the leading de- 
cisions is People v. Dacey, supra, in which the court held that when considering a former 
conviction in Massachusetts the court must satisfy itself as a matter of law that the 
defendant was convicted of a crime which if committed within New York would be a 
felony. The court also stated here that recourse could be had to the information or in- 
dictment of the foreign jurisdiction to adequately ascertain the crime of which defendant 
was convicted. Here the defendant had pleaded guilty to the allegations in the indict- 
ment charging larceny in Massachusetts, and the New York court stated that it was con- 
fined to the allegations contained in the indictment on which the previous conviction was 
obtained. In accord with this decision is People v. Wicklem, supra, where the court again 
said that it was bound to accept the facts as to the value of property stolen as charged 
in the out of state indictment. Other decisions by the New York court expressing similar 
views are: People v. Connor, 182 Misc. 455, 46 N.Y.S. 2d 19 (1944); People v. Stovali, 
supra; People v. Voelker, supra. 


The New York court has frequently disregarded the designation of the crime com- 
mitted by defendant in the foreign jurisdiction, and has examined the acts and offenses 
alleged in the indictment to determine whether the crime was a felony under New York 
law, regardless of whether it was designated as a misdemeanor or a felony by the foreign 
state. People v. Daiboch, 265 N.Y. 125, 191 N.E. 859 (1934); People v. Foster, supra; 
People ex rel. Munos v. Morhaus, 268 App. Div. 1013, 52 N.Y.S. 2d 366 (1944); People 
v. Fegelli, 163 App. Div. 576, 148 N. Y. Supp. 978 (1914). The court consulted the 
recitals of the acts done in the out of state indictment. The designation of the crime in 
the foreign jurisdiction is immaterial so long as the acts would constitute a felony in 
New York at the time of its commission. People ex rel. Manos v. Morhaus, supra. 


In the principal case the defendant was found to have pleaded guilty to an indictment 
in New Jersey charging him with the theft of over $200. It is notable that the New York 
court has disregarded this fact and has ruled that the defendant was not convicted in 
New Jersey of a crime which if committed in New York would be a felony, under the 
New York minimum of $100. Penal Law § 1296. The court states further that defendant 
is not to be prejudiced, is not to be placed in a different or worse position by entering a 
guilty plea. This statement appears to be in spite of and contradictory to a line of de- 
cision previously adhered to by this court, as well as the vast majority of courts, to the 
effect that a plea of guilty admits the truth of the averments and allegations made by 
the state in the indictment or information and is an admission of all facts alleged in the 
indictment. People v. Fucks, 71 Misc. 68, 129 N.Y. Supp. 1012 (1911); People v. La 
Face, 148 Misc. 238, 266 N.Y. Supp. 458 (1933); People v. Williams, 135 Misc. 564, 
238 N.Y. Supp. 712 (1930); People v. Brown, 312 Ill. 43, 143 N.E. 440 (1924); State 
v. Pearson, 288 Mo. 103, 231 S.W. 595 (1921). “Yet a confession of the offense by the 
party charged by his plea of guilty is the highest kind of conviction which the case ad- 
mits...” People v. Hickman, 204 Cal. 470, 268 Pac. 909 (1928). By entering a plea 
of guilty to a larceny indictment the defendant admitted the stealing and the value of 
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the articles as stated in the indictment. State v. Webber, 76 N.J.L. 199, 68 Atl. 1100 
(1908). 

The Kansas statute providing increased punishment for second or third conviction of 
a felony states that the sentence may be increased when the former conviction has been 
proved, whether it was rendered “in or out of this state.” G.S. 1947 Supp. 21-107a. The 
court has upheld this statute in several opinions, upon the grounds that increased penalties 
for second offenders are proper, insofar as the offender has shown his disregard of the 
laws and has persisted in his violations. It is merely a stiffer penalty meted out to a class 
of persons which has shown that previous attempts at correction have not succeeded. It 
is the prerogative of the lawmakers to set up the penalties for a crime. Luppy v. Hudspeth, 
159 Kan. 434, 155 P. 2d 428 (1945); Cochran v. Simpson, 143 Kan. 273, 53 P. 2d 502 
(1936); State v. Woodman, 127 Kan. 166, 272 Pac. 132 (1928); State v. Shiffler, 93 
Kan. 618, 144 Pac. 845 (1914). This is essentially the reasoning of the majority of courts 
when faced with the contention that the increased penalty statute is unconstitutional be- 
cause it is double jeopardy, that it is punishment for crimes committed in other juris- 
dictions, that it is cruel and unusual punishment and it is not based on the principles of 
reformation, that it is an ex post facto law authorizing punishment for crimes committed 
prior to the passage of the act, and that it extends the time for prosecution. It has been 
held by the Indiana Court, in answer to these objections and it is exemplary of the ma- 
jority viewpoint, that the statute does not impose an additional penalty for crimes for 
which the defendant had already been convicted, but it simply imposes a heavier penalty 
for the commission of a felony by one who had been previously convicted and imprisoned 
for the commission of a felony. The penalty is for the new crime only, and is more severe 
because the defendant is a habitual criminal. It is discretionary with the legislature 
whether they will provide heavier penalties for this type of offender or not. Goodman v. 
Daly, Warden, 201 Ind. 332, 165 N.E. 906, (1929); Kelly v. State, 204 Ind. 612, 185 
N.E. 453 (1933); Cochran v. Simpson, supra; State v. Gore, 182 Tenn. 94, 184 S.W. 2d 
366 (1916). In the latter case the court stated that these statutes “have been widely 
enacted by state legislatures to remove from society a class of confirmed criminals whose 
depredations have proven to be limited only by their opportunities.” 


In the instant case the New York court has closed its eyes to the fact that defendant 
pleaded guilty to a New Jersey indictment which charged him with acts sufficiently se- 
rious to be felonious if committed in New York. The line of decision in New York had 
previously stated that the plea of guilty to an indictment is a record admission of the 
truth of the acts charged. However, here the majority has ruled that the crime to be 
considered is the statute in the other jurisdiction. Following this reasoning we find the 
court deciding contra to a recent decision in which they determined from the terms of 
the indictment, that the acts done in Masachusetts were not sufficient to be a felony in 
New York. People v. Foster, supra. Under the present decision no second offender from 
another jurisdiction can ever be convicted as such in New York unless the foreign statute 
under which he was convicted or to which he pleads guilty is as lenient as the New York 
statute, with a minimum of $100 or more before constituting a felony, regardless of the 
amount actually stolen by the offender. This faulty construction is ably discussed by the 
minority when they considered the purpose of the legislative act. The conclusion which 
may be drawn from a comparison of this case with the cases cited above is that the New 
York court is contra to the weight of authority, which is to consider in each case the acts 
done by the offender in the foreign jurisdiction, in order to determine the crime com- 


mitted. 
A. T. DEALY. 


STATUTES—CONSTRUCTION—APPLICATION OF RULE OF 
EJUSDEM GENERIS 


Appellant was convicted on two counts of an information charging him with know- 
ingly depositing with the Railway Express Agency, for carriage in interstate commerce, 
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certain obscene phonograph records. That the phonograph records were deposited for 
Carriage in interstate commerce was admitted; that there was inscribed thereon obscene 
matter was also admitted. It was alleged by the government that these facts consituted 
a violation of certain provisions of 18 U.S.C. +¢ 396 (now # 1462). The statute, insofar 
as it is material here, reads, “Whoever shall...deposit...with any express company... 
for carriage from one state...to any other state ...any obscene, lewd, or lascivious, or 
any filthy book, pamphlet, picture, motion picture film, paper, letter, writing, print, or 
other matter of indecent character, shall...”. The Court of Appeals, Orr, Circuit Judge, 
175 F.2d 137, (C.C.A. 9th 1949) reversed the trial court on the grounds that by enumer- 
ating particular classes of obscene matter, Congress evinced a clear intention of limiting 
the application of the statute and of the general words employed therein, relying on the 
tule, ejusdem generis, that, “where a statute employs specific words enumerating specific 
classes, modes, or species, the statute should be construed as being limited in operation 
and not all-inclusive in its scope.” The particular classes being enumerated in the statute 
in question related to things visual and did not include things auditory. 


On appeal the Supreme Court of the United States held, Justices Black, Frankfurter and 
Jackson dissenting, that “phonograph records” could be included in the general phrase 
of the statute, “...or other matter of indecent character.” “The rule of ejusdem generis 
is to be resorted to, not to defeat the intent and purpose of Congress, but to elucidate its 
words and effectuate its intent. To apply the rule of ejusdem generis to the present case 
would be to defeat the obvious purpose of legislation. The obvious purpose of the legis- 
lation under consideration was to prevent the channels of interstate commerce from being 
used to disseminate any matter that, in its essential nature, communicates obscene, lewd, 
lascivious or filthy ideas.” United States v. Alpers, 70 S.Ct. 352 (US. 1949). 


In so deciding the instant case the Supreme Court follows a more liberal application 
of the rule, ejusdem generis, than has been used at times in the past. Both the strict and 
liberal applications of the rule have been used intermittently by the Supreme Court. 


Instances where the more liberal viewpoint was taken in construing ejusdem generis: 
United States v. Raynor, 302 U.S. 540, 58 S.Ct. 353 (1937), where the Supreme Court 
held that the court was not unmindful of the salutory rule which requires strict construc- 
tion of penal statutes. But that no rule of construction requires that a penal statute be 
strained and distorted in order to exclude conduct clearly intended to be within its scope. 
Nor does any rule require that the act be given the narrowest meaning. “It is sufficient 
if the words are given their fair meaning in accord with the evident intent of Congress”; 
Gooch v. United States, 297 U.S. 124, 56 S.Ct. 395 (1936), where the Supreme Court 
held that the rule, while firmly established, “is only an instrumentality for ascertaining 
the correct meaning of words where there is uncertainty”; and Mason v. United States, 
260 U.S. 545, 43 S.Ct. 200 (1923), where the Supreme Court held that the rule was to 
be resorted to only as an aid to the ascertainment of the meaning of doubtful words and 
phrases, and not to control or limit their meaning contrary to the true intent. 


Instances where the more strict viewpoint was taken: United States v. Resmick, 299 
US. 207, 57 S.Ct. 127 (1936), where the court eld that statutes creating crimes are to 
be strictly construed in favor of the accused. “They may not be held to extend to cases 
not covered by the words used”; United States v. Salen, 235 U.S. 237, 35 S.Ct. 51 (1914), 
where the Supreme Court held that the rule of strict construction was particularly applica- 
ble in criminal cases; and United States v. Harris, 177 U.S. 305, 20 S.Ct. 609 (1899), 
where the court held that the intention of a penal statute must be found in the language 
actually used, interpreted accordingly to its fair and obvious meaning. 


Defendant’s argument in the instant case seems to be strengthened by the fact that in 
1920 Congress added the words, “motion picture film”, to the statute (supra) involved. 
The evident intent of Congress was to extend the coverage of the act. No subsequent 
amendment to the statute was made to include, up to the filing of this suit, any auditory 
means of communication in the list of specific classes enumerated. Since the decision of 
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the instant case, a bill has been introduced in the House of Representatives at the request 
of the Department of Justice to amend the statute so as to prohibit the transportation of 
obscene phonograph records in interstate commerce. H.R. 6622, 81st Cong., 2d Sess. 
This proposed bill is still pending in the House Committee on the Judiciary. 

PATRICK H. THIESSEN. 


EXECUTORS AND ADMINISTRATORS—SALES—TITLE AND 
RIGHTS OF PURCHASERS—CAVEAT EMPTOR 
AND WARRANTY 


At the time of his death decedent owned certain real property subject to a trust deed 
to secure a note upon which about $3,800 was owing. Said deed of trust was of record. 
Pursuant to section 780 of the Probate Code, the administratrix published notice that 
the property would be sold at private sale for cash. The terms and conditions of sale were 
stated as follows: “Purchaser to assume the payment and take the property purchased by 
him, subject to all the State and County taxes and whatsoever assessments of whatsoever 
name or nature which are now or may hereafter be charged as a lien against the prop- 
erty purchased by him.” The bid of $11,450 made by one Derkatch was accepted by 
the administratrix. Neither party mentioned the deed of trust; it was not discussed 
by them nor was any express representation made as to any encumbrance. The sale was 
confirmed by the probate court and thereafter the administratrix deposited with the 
City Title Insurance Company, as the escrow holder through which the purchase price 
was to be paid, a deed to the property. In return she received a “Receipt for Papers”, 
which provided that the deed was to be delivered upon receipt of $11,450 with credit 
for a deposit of $1,145, less incidental charges. Before closing the escrow, the title com- 
pany paid the principal and interest owing on the trust deed note without specific au- 
thority and tendered the remainder less unquestioned amounts of expenses to the ad- 
ministratrix. She refused to accept the tender and sued the City Title Insurance Company 
to recover the amount paid to the beneficiary of the deed of trust from the purchase price 
of the land. The Superior Court, San Francisco County, rendered judgment for plaintiff 
and defendant appealed. The Supreme Court of California, reversed the judgment and 
held, one judge dissenting, that the sale of realty by an administratrix not made pur- 
suant to express order of court was not a judicial sale, the administratrix was legally 
bound to convey an unencumbered title and defendant escrow holder through which the 
purchase price was paid could satisfy the deed of trust of record on the realty without 
specific authority. Mains v. City Title Ins. Co., 212 P. 2d 873 (Calif. 1949). 

The majority of the court in the instant case base their decision upon three points: 
(1) That a sale of property by an administrator pursuant to section 780 of the Probate 
Code, which provides that the administrator has power to sell the property in his dis- 
cretion, subject only to approval of the sale by the court, no previous order being nec- 
essary, is not a judicial sale. (2) That since such a sale is not a judicial sale the rule of 
caveat emptor does not apply. (3) That the sale, not being a judicial sale, is one be- 
tween vendor and vendee. And being a sale of land between a vendor and vendee, the 
use of the word “grant” in the deed made such deed an implied warranty deed for which 
the estate is held accountable. 

The dissent reasons that the application of the rule of caveat emptor is not based upon 
whether the sale is judicial or not, that it arises from other factors. An administrator, 
in maxing sales of real estate, is the mere instrument of the law to transfer such title, and 
cannot sell or convey anything except the interest of the deceased at the time of his 
death; he is the mere instrumentality under supervision of the court (confirmation being 
necessary) by which the deceased’s interest is transferred; he has no authority to make 
any warranties unless authorized by the court; the purchaser is charged with knowing 
the quality of deceased’s title. In other words, when one purports to sell the property 
of another by authority of law the rule of caveat emptor is applicable. 
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The better line of reasoning would not seem to support that of the majority in the 
instant case. The statutes in most jurisdictions differ from that in the instant case in 
that they require an order of court expressly authorizing the transaction plus confirma- 
tion. The reasoning of the dissent in saying that the difference is merely one concerning 
the procedure required in carrying out such a sale and only being a difference in pro- 
cedure should not affect the application of the rule of caveat emptor would seem more 
sound than that of the majority which appears to be based upon a legal technicality. 

In the majority of jurisdictions no order of court is necessary to enable an executor 
or administrator to sell land belonging to the estate where the testator had conferred such 
power by will. Valentine v. Wysor, 123 Ind. 47, 23 N.E. 1076 (1890) ; Rankin v. Rankin, 
36 Ill. 293, 87 Am. Dec. 205 (1865); Maas v. Leblanc et al., 101 N.J.E. 167, 137 Atl. 
318 (1927); Going v. Emery, 16 Pick. (Mass.) 107, 26 Am. Dec. 645 (1834). 

Such sales are not considered judicial. In re Backesto’s Estate, 63 Cal. App. 265, 218 
Pac. 597 (1923). Where such power is given by the will but no authority to bind the 
estate by covenant of title is included, an express covenant by the executor is binding 
upon him personally unless its language clearly excludes personal liability and is not 
binding upon the estate. Bauerle v. Long, 187 Ill. 475, 58 N.E. 458 (1900); Ivey v. 
Vaughn, 93 S. Car. 203, 76 S.E. 464 (1912). 

From the cases concerning a sale by an executor or administrator, where authority to 
make such sale is given by testamentary provisions, it is seen that the sales are not con- 
sidered judicial sales. That the rule of caveat emptor applies and in no case can the 
estate be bound by an express covenant of the executor or administrator unless such power 
is conferred by the will. It would seem, then, that the rule of caveat emptor is not based 
upon whether the sale is a judicial sale. 

In cases where there is no will or where there is no power of sale conferred by will the 
rule of caveat emptor applies to sales by executors and administrators. Peek v. Peek, 166 
Ga. 166, 142 S.E. 663 (1928); State v. McCracken, 91 Mont. 157, 6 P. 2d 869 (1931); 
Nutt v. Anderson, 87 S.W. 2d 760 (Tex. Civ. App. 1935). An executor or administrator 
is not bound to convey with any covenants, except as against encumbrances of his own 
making. Summer v. Williams, 8 Mass. 162, 5 Am. Dec. 83 (1911). An executor or 
administrator can convey only the title of decedent. Such a deed is the same as a quit 
claim deed. Miller and Lux v. Gray, 136 Cal. 261, 68 Pac. 770 (1902). The law does 
not imply a warranty of title by an executor or administrator acting in his representative 
capacity. The purchaser of a decedent’s land under such a sale takes his title without 
warranty. Halleck v. Guy, 9 Cal. 181, 70 Am. Dec. 643 (1858). A purchaser must at 
his peril ascertain the authority of the representative to bind the estate. He must know 
the law. The representative can only sell the interest that the deceased had at his death. 
Lindsay v. Cooper, 94 Ala. 170, 11 So. 325 (1891); Lamont v. Vinger, 61 Mont. 530, 
202 Pac. 769 (1911). The purchaser must examine the title and the record to know 
what he is buying. He takes the title of the deceased as it stands and is entitled to all 
the rights and subject to all the encumbrances the deceased would have if living. Nutt v. 
Anderson, supra. Some courts have even gone so far as to apply the rule of caveat emptor 
where the defects of title could not be found by an examination of the records and other 
muniments of title. Lindsay v. Cooper, supra. 

It would seem that the rule of caveat emptor, based upon the reasoning that creditors 
and beneficiaries of the estate should be protected, should have been applied in the 


instant case. 
IRVIN G. JOHNSTON. 


CONSTITUTIONAL LAW—ENFORCEMENT OF RACIAL 
RESTRICTIVE AGREEMENTS—DAMAGES 
FOR BREACH 
Plaintiffs, members of the white race, own lots which are part of an area covered by 
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a private racial restriction agreement. Defendants own a lot in the area and have sold or 
are about to sell this lot to persons of the Negro race. The agreement provides that none 
of the lots may be devised, sold, leased or occupied by Negroes, and is to run thirty years 
from February 5, 1931. The plaintiffs brought this action to enforce the racial restric- 
tion agreement, or in the alternative for damages for breach of such agreement. The trial 
court dismissed plaintiffs’ petition as to both counts. On appeal it was held that judicial 
enforcement of such an agreement would violate the Fourteenth Amendment, Shelley v. 
Kraemer, 334 US. 1, 68 S.Ct. 836 (1948), but that an action for damages for breach 
could be determined by the court without violating any provision of the federal or state 
constitutions. Weiss v. Leaon, 225 S.W. 2d 127 (Mo. 1949). 


In Shelley v. Kraemer, supra, the Supreme Court of the United States passed an im- 
portant constitutional milestone. The court has definitely passed upon a pressing con- 
stitutional question and has announced what appears to be a clear and concise doctrine 
to be applied by the courts of the land. The Shelley case establishes the principal that 
judicial enforcement of private racial restriction agreements is state action within the 
meaning of that term as used in the Fourteenth Amendment, and such action is violative 
of the equal protection of the laws provision of the Fourteenth Amendment. In the lan- 
guage of the court, “It cannot be doubted that among the civil rights intended to be 
protected from discriminatory state action by the Fourteenth Amendment are the rights to 
acquire, enjoy, own and dispose of property. Equality in the enjoyment of property rights 
was regarded by the framers of this amendment as an essential pre-condition to the real- 
ization of the basic civil rights and liberties which the Amendment was intended to 
guarantee.” Subsequently in another important decision the court established for all to 
see the relation of the Civil Rights Act of 1866 and its terms to the Fourteenth Amend- 
ment. Hurd v. Hodge, 334 US. 24, 68 S.Ct. 847 (1948). “All citizens of the United 
States shall have the same right, in every state and territory, as is enjoyed by the white 
citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal prop- 
erty.” 8 US.C. § 42, 8 US.C.A. § 42, Civil Rights Act of 1866. “A review of the legis- 
lative debates reveals one of the primary purposes of many members of Congress in sup- 
porting the adoption of the Fourteenth Amendment was to incorporate the guaranties 
of the Civil Rights Act of 1866 in the organic law of the land.” Hurd v. Hodge, supra. 
A previous decision of the Supreme Court had recognized the close association of the 
Civil Rights Act and the Fourteenth Amendment. Buchanan v. Warley, 245 US. 60, 
38 S.Ct. 16 (1917). 

Continuing in this vein the court further stated, “Whatever else the framers sought to 
achieve, it is clear that the matter of primary concern was the establishment of equality 
in the enjoyment of basic civil and political rights and the preservation of those rights 
from discriminatory action on the part of the states based on considerations of race or 
color... Upon full consideration we have concluded that in these cases the states have 
acted to deny petitioners the equal protection of the laws guaranteed by the Fourteenth 
Amendment.” Shelley v. Kraemer, supra. 


Contentions by the defense that judicial action of the state courts was not state action 
as the term is used in the Fourteenth Amendment were easily disposed of by the Supreme 
Court. Referring to numerous decisions of the court to the effect that the action of the 
states to which the amendment has reference includes action of the state courts and state 
judicial officers, the court held that the state courts are a part of state government, and 
further that the action of state courts and of judicial officers in their official capacities 
has been regarded as action of the state within the meaning of the Fourteenth Amend- 
ment since the early decisions on this point. Shelley v. Kraemer, supra, citing Common- 
wealth of Virginia v. Rives, 100 U.S. 313 (1880); Chicago B. & Q. R. Co. v. Chicago, 166 
US. 226, 17 S.Ct. 587 (1897); Bridges v. California, 314 U.S. 252, 62 S.Ct. 190 (1941); 
Cantwell v. Connecticut, 310 U.S. 296, 60 S.Ct. 900 (1940); Moore v. Dempsey, 261 
US. 86, 43 S.Ct. 265 (1923). 


It is now certain that any state judicial action which would constitute judicial enforce- 
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ment of a racial restriction agreement is invalid under the rule of the Shelley case as 
being a violation of the equal protection of the laws provision of the Fourteenth Amend- 
ment. The question then arises as in the main case, whether an action for damages for 
breach of this agreement would lie or whether it also has been ruled out by the Shelley 
case. Prior to that decision of the Supreme Court an action for damages could be suc- 
cessfully maintained for a breach of a racial restriction agreement. Chandler v. Siegler, 
88 Colo. 1, 291 Pac. 822 (1930); Eason v. Buffaloe, 198 N.C. 520, 152 S.E. 496 (1930). 
Following this rule it would be possible to maintain an action for damages if such action 
has not been prohibited by the Shelley case. 


A survey of the cases arising prior to the Shelley case clearly shows that the chief if 
not the sole remedy sought for breach of these agreements was an injunction prohibiting 
the sale. Damages were seldom sought, and when they were it was as an alternative 
remedy as in the principal case. 


An often stated maxim of the law is that the courts will not permit the parties to an 
action to do indirectly what cannot be done directly. The direct remedy which is sought 
in this type of case is an injunction, while the secondary remedy is an action for damages. 
The Supreme Court of the United States has now ruled that the primary remedy violates 
the federal constitution. In the main case the plaintiffs are seeking to invoke the power 
of the state courts in an indirect manner, and are plainly seeking to have their rights 
under the agreement judicially enforced. It is this judicial enforcement which has been 
held violative of the Fourteenth Amendment. 


While this question was not specifically decided by the Supreme Court it would be 
difficult to draw a valid distinction between the injunctive remedy and an action for 
damages on the grounds of judicial enforcement. In either case the plaintiff calls upon 
the state court for a judicial decree upholding the contract. In any event in an action in 
which a court awards damages for the breach of a racial restrictive agreement it would 
appear that this judicial action would constitute judicial enforcement. These agreements 
are valid so long as the parties thereto voluntarily adhere to it, however when it becomes 
necessary to resort to court action to enforce them or to request the full coercive power 
of the state to aid in the collection of any judgment for damages obtained, the rule laid 
down in the Shelley case would bar such court action. 


Considering the background of the decision in the Shelley case and the historical con- 
text of the Fourteenth Amendment, it seems unlikely that the court will permit the pur- 
pose and intent of the framers of that amendment to be evaded by accepting the narrow 
view that an action for damages is not judicial enforcement. As defined, “enforce” has 
several meanings, among which are: to cause to take effect; to make effective; to cause 
to have force or effect. Black’s Law Dictionary, Third Edition (1933); Widner v. Sharp, 
109 Neb. 766, 192 N.W. 726 (1923). By upholding a racial restriction covenant and 
awarding damages, the state court would be judicially enforcing and giving effect to an 
agreement which the highest court in the land has labeled unenforceable by judicial 
action. It is state action which is prohibited by the Fourteenth Amendment, and state 
judicial action is what the plaintiff is seeking in an action for damages for breach of 


contract. 


Indicative of the view taken by the Supreme Court in this problem is their complete 
disregard of the penalty provision, $2,000, in the agreement held unenforceable in Hurd 
v. Hodge, supra. Damages, if awarded in a considerable sum, would act as a determent 
for future sales of property by a willing seller and a purchase by a willing buyer where 
the deed contained a racial restriction agreement. Thus state judicial enforcement of 
these agreements for the purpose of awarding damages to the injured property owners 
would, in many cases, erect an effective bar to the rights of the Negroes which the 
Fourteenth Amendment was designed to protect. 


The conclusion which may be drawn from a careful study of the controlling decisions 
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of the Supreme Court of the United States, is that an action for damages is also pro- 
hibited by the rule of the Shelley case. State judicial action has been determined to be 
state action within the meaning of the Fourteenth Amendment. It would not be any less 
judicial action or judicial enforcement to permit recovery of damages by the use of the 
state courts instead of an injunction to bar the sale. The form of the enforcement sought 
is not important. Either remedy would serve to bring the full coercive force of the state 
judicial system to bear upon the defendant. If the effect of the remedy sought would be 
to enforce by state action a racial restriction agreement it would seem to be prohibited 
under the rule of the Shelley case. 
A. T. DEALY. 
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JURISDICTIONAL LIMITATIONS OF PROBATE COURTS 
By KEITH EALES, 3 L, AND JULES V. Doty, 3 L 


In a recent decision of the Supreme Court of Kansas an interesting question 
arose. There, a warranty deed, allegedly without consideration was executed 
and delivered August 13, 1938, by an incompetent grantor to a grantee who 
knew of his incompetency. The grantee promptly placed the deed of record, 
and began to exercise dominion and control over the real estate by receiving and 
collecting rents and profits therefrom. The grantee died on December 31, 1945, 
and thereafter his estate and his heirs received the rents and profits. The real 
estate, consisting of two hundred acres described in the deed, was inventoried as 
a part of grantee’s estate, and the estate was closed January 18, 1947. On June 
16, 1948, the grantor was adjudged incompetent and a guardian appointed. 
Shortly thereafter, and seventeen months or more after grantee’s estate was 
closed, the guardian of the incompetent grantor commenced this action in the 
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district court to challenge the validity of the warranty deed of August 13, 1938, 
and to quiet title to the real estate conveyed thereby. The Supreme Court, in 
affirming the holding of the district court, held that the district court was 
without jurisdiction to determine the validity of the deed and properly dismissed 
the action. The Court said the question before them was not whether the deed 
may have been void, but rather it was a question of what was the proper forum 
to determine its validity. In answering this question the court stated that since 
the enactment of the probate code (1939), a grantor who challenges the 
validity of his warranty deed executed and delivered by him under all these 
circumstances, must institute his proceedings to challenge such deed in the 
probate court where the estate of the deceased grantee is being administered in 
the manner and within the time prescribed by the code. Otherwise a judgment 
of the probate court decreeing the deceased grantee to be the owner of such 
real estate, and decreeing it to be a part of the assets of the decedent's estate, 
must be construed as decisive of the rights of the parties under the instrument 
of conveyance and to preclude the grantor (even though an incompetent) from 
thereafter challenging its validity. The Court further stated that it was nec- 
essary under the conditions existing herein, that the grantor take some affirma- 
tive action to challenge his deed either prior to grantee’s death or in the grantee’s 
estate while it was being administered in the probate court. Upon the death of 
the grantee, the probate court was the proper forum to determine the validity 
of the warranty deed of August 13, 1938, from the grantor to the deceased 
grantee. The two hundred acre tract was assigned to the devisees by the order 
of the probate court, so that court did, in effect, determine the validity of the 
deed, and the final settlement made on January 18, 1947, is now conclusive.’ 


The jurisdiction of probate courts has been greatly expanded by the adoption 
of the new probate code as interpreted by the Supreme Court of Kansas in re- 
cent decisions. Prior to the adoption of the Probate Code (1939) the Court 
had consistently held that such jurisdiction did not extend to questions involv- 
ing the title to property. In Hartwig v. Flynn, 79 Kan. 595, 100 P. 642 (1909) 
the court in its syllabus said: 


Syl. 2—“The probate court has no jurisdiction to try the title and finally determine 
the ownership of such securities so claimed by the executor himself and by another 
person not a party to the proceedings. Such adverse claims can only be determined 
in a court of competent jurisdiction.” 


In a case involving the title to real property the court in its syllabus said: 


Syl. 1—“Probate courts are courts of limited jurisdiction and can not determine 
questions of title so as to conclude persons claiming adversely to the estate. Their 
power to decide what shall be done with property owned by a deceased person does 
not include the power to decide what property the deceased owned.” 


In a Per Curiam opinion the court has said: 


“The action was properly instituted in the district court, because the title to land 
was in controversy, a subject which falls outside the scope of probate jurisdiction.”> 


t Hoppas v. Bowman, 167 Kan. 761 (194%) Rd P. 2d 950. 
. Byerly v. Eadie, 95 Kan. 400 (1915) 148 P 757. 
5: Acne Bldg. and Loan Assn. v. Hobson, 82 Kan. 857 (1910) 107 P 1119. 
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Jurisdiction was denied to a probate court in a controversy involving partner- 
ship assets claimed by an administratrix. The court held that a probate court 
cannot determine the title to property in such a dispute.‘ In First Colored Bap- 
tist Church v. Caldwell, 138 Kan. 581, 27 P. 2d 237 (1933) affirmed on pe- 
tition for rehearing, 139 Kan. 45, 30 P. 2d 144 the court in its syllabus said: 


Syl. 3—“While the probate court has authority to make an order as to who are the 
heirs and devisees of real estate, such a finding by a probate court on a petition for 
final discharge is not res adjudicata of the title to real estate.” 


In its opinion on the rehearing, supra, the court, quoting from Byerly v. Eadie, 

supra, said: 
“In actions involving title or interest in real estate probate courts, except where the 
constitution of the state gives them general jurisdiction, have no power or juris- 
diction to determine the title to realty... for while it is true that the probate court 
has jurisdiction to determine the claims to property as between those interested in 
the estate, this authority only goes to the extent of determining their relative 
interests as derived from the estate, and not to an interest claimed adversely thereto.” 


The Supreme Court again denied the jurisdiction of a probate court to adjudi- 
cate the title to property in a case involving title to property which plaintiff 
alleged was a gift causa mortis from deceased donor. 

In 1939 the legislature adopted the Probate Code which is now in effect. 
Kansas Probate Law and Practice, by Samuel E. Bartlett, first published in 1939, 
has long been accepted by bench and bar as an authoritative interpretation of the 
1939 Code; in section 95, of that treatise, it is stated: 


“The rule is uniform that probate courts cannot determine questions of title so as 
to conclude persons claiming adversely to the estate. The rule is applicable equally 
to real and personal property. Any attempt of the probate court to determine such 
ownership is void, and the district court is the proper tribunal to make the adjudica- 
tion. Such an action was under the former law properly instituted in the district 
court, and may now be so instituted, because the title to the property in controversy 
is a subject which falls outside the scope of probate jurisdiction, but within the 
scope of a court of general jurisdiction.” 


The quoted material above was supplemented in the 1946 pocket part, as fol- 
lows: 


“The exact question whether the probate court has jurisdiction to determine the 
ownership of property does not appear to have been passed upon by the supreme 
court. The court has said, however, that all property in the estate is drawn into 
administration, the court must determine the heirs, devisees, and legatees, and by 
decree make proper assignment, and that the determination of all questions pre- 
requisite to distribution is within such jurisdiction.... The modern tendency is to 
extend the jurisdiction of the probate court in respect to matters incident and 
ancillary to the exercise of its recognized jurisdiction.... The determination of an 
issue of ownership to real estate is as much a prerequisite to the proper distribution 
of a decedent’s estate as the determination of any money demand, and a claim to all 
or a portion of the decedent's property must be asserted originally in the probate 
court irrespective of whether the claim be based upon legal or equitable grounds or 
whether decedent died testate or intestate.” 


It is interesting to note that in its interpretation of the 1939 Probate Code, 


4. In re Dunn's Estate, 333 Ben 279 (1922) 
5. In re Estate of Eanoshke, 1 694 (1934) 


211 P 161. 
37 P 2d 1020. 
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the Supreme Court has failed to concur with Mr. Bartlett’s original interpreta- 
tion of the jurisdictional powers conferred on probate courts by the code. An 
analysis of a line of cases decided since the adoption of the new code discloses 
that the Supreme Court has interpreted the new code as conferring exclusive 
jurisdiction to probate courts to adjudicate a// matters pertaining to the ad- 
ministration of decedent’s estates, including the adjudication of adverse claims 
involving title to real and personal property; and that such adjudications are 
conclusive. 


One of the first cases involving the jurisdictional powers of probate courts 
under the 1939 Code was Erwin v. Erwin, 153 Kan. 703, 113 P. 2d 349 
(1941), in which a controversy arose over whether the probate court had juris- 
diction to enforce a family settlement contract disposing of real estate of a 
decedent. The parties to the contract were all heirs, legatees or devisees of the 
deceased. The Supreme Court held that the probate court had jurisdiction to 
enforce such an agreement, citing G.S. 1939 Supp. 59-2247 and 59-2249, set- 
ting out the part of the Code which pertains to the hearing of the petition for 
and the decree of final settlement, which provides: 


-. Upon such settlement and allowance the court shall determine the heirs, de- 
visees, and legatees entitled to the estate and assign the same to them by its decree. 
The decree shall name the heirs, devisees, and legatees, describe the property, and 
state the portion thereof to which each is entitled. Said decree shall be binding as 
to all the estate of the decedent, whether specifically described or not.... When the 
final decree includes real estate, such decree, or a certified copy thereof, may be 
entered on the transfer record of the county clerk of the proper county. (G.S. 1939 


Supp. 59-2249.)” 
The court in interpreting the above cited sections of the code said: 
“We think the above provision of the new code indicates the lawmakers intended 


every claim to an estate or to any portion thereof should be presented to the probate 
court in order to facilitate prompt and orderly distribution of decedent’s estate.” 


The court in dealing with an action for specific performance of an oral con- 
tract to convey realty brought by claimant against the heirs of the deceased 
promisor held that the action was in effect a contest of a will, an action over 
which the district courts now have only appellate jurisdiction.® In a similar case 
the court held that the probate court had original exclusive jurisdiction where 
the land was part of the estate of the decedent, and the estate was in the process 
of administration.’ In Yeager v. Yeager, 155 Kan. 734, 129 P. 2d 242 (1942), 
the majority followed Foss v. Wiles, supra. Allen, J., in a strong dissent, argued 
that the action was not a contest of a will but rather an action to impress a con- 
structive trust upon the realty for the benefit of the plaintiff; and as constructive 
trusts are created by equity and not by will they are, therefore, within the juris- 
diction of the district court. Judge Allen contended further that general equit- 
able jurisdiction was never conferred on probate courts, and that general equit- 
able jurisdiction rests only in the district courts and such jurisdiction cannot be 


taken away by mere implication. 





6. Foss v. Wiles, 155 Kan. 262 (1942) 124 P 2d 438. 
7. Dixon v. Fluker, 155 Kan. 399 (1942) 125 P 2d 364. 
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In an action for specific performance of an agreement to make a will under 
which the plaintiff, in return for personal services, was to receive a life estate 
in certain real estate, the court held that the district court was without jurisdic- 
tion as it was in effect an action to contest a will, which right could only be en- 
forced in a probate court.® The court reached the same conclusion in a later 
case on similar facts.? In a proceeding to recover monetary compensation from 
the estate of a decedent for special services performed under an oral agreement, 
the court held that the matter was within the exclusive jurisdiction of the pro- 
bate court as a matter “incident and ancillary to administration and distribution 


of decedent's estate.” !° 


We now come to cases construing G.S. 1947 Supp. 59-2239, the “non-claim” 
statute of the probate code. This section requires that demands be exhibited in 
probate court within a stated time. The court interpreting this section has held 
that the words al] demands were intended to be all inclusive and to include 
claims or demands of every type and character against a decedent’s estate and to 
any portion thereof, except in particular cases where a statute may provide other- 
wise.'' In a case decided contemporaneously with the foregoing there is dicta 
to the effect that distinction may be found between a claim against an estate 
and where an action is brought to recover a specific asset from an estate. In a 
concurring opinion Justice Wedell insisted that the distinction suggested by the 
majority should not be made, and that the probate court would be the proper 
forum to hear the matter in either case.’ 


In Gantz v. Bondurant, 159 Kan. 389, 155 P. 2d 450 (1945), the court 
apparently arrived at its present position as to the jurisdictional limitations of 
the probate courts in matters involving title to realty. In that case it was ex- 
plicitly held that a probate court had exclusive original juurisdiction of a con- 
troversy involving the determination of an issue of ownership of real estate, as 
the determination was a prerequisite to the proper administration of the de- 


cedent’s estate. 


SUMMARY AND CONCLUSION 


The foregoing is a brief review of the decisions of the Supreme Court before 
and after the adoption of the Probate Code of 1939, upon the question of the 
jurisdiction of probate courts to determine title to property. The issue presented 
by those decisions is whether administration of a decedent's estate and the ex- 
piration of the time specified in our non-claim statute, G.S. 1947 Supp. 59-2239, 
will operate to effectively and conclusively vest title in the heirs, devisees and 
legatees as found by the probate court. The difficulty of reconciling the decisions 
handed down subsequent to the adoption of the Probate Code of 1939 with the 
law as previously announced becomes apparent when an inquiry is directed to 
the following situations: 
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(a) where property passing under the decree was held by the decedent under 
a voidable title; 

(b) where property passing under the decree was held by the decedent under 
a void title; 

(c) where property passing under the decree was held by the decedent claim- 
ing adverse possession under mere color of title, or where decedent had no title 
at all, and may have been (i) a trespasser, (ii) claiming under a right, but 
wrongfully attempting to establish adverse possession, or (iii) where decedent 
personally claimed no title, or right to possession, but was in possession, and 
the probate court erroneously decreed title to be in the heirs, who (either in 
good or bad faith) had continued in possession of the third party’s property. 


Situation (a) has occurred and has been determined by the Supreme Court 
in Hoppas v. Bowman, supra. The rule applied to that factual pattern might 
seem to be harsh but there is adequate support for the decision in the cases 
determined subsequent to the adoption of the new code. A query now arises: 
Can one validly distinguish Situation (a) from Situations (b) and (c)? There 
is this one distinction which may have had some bearing on the decision of the 
court in Hoppas v. Bowman, supra, that distinction being that the validity of 
the deed was being attacked by the party who, even though an incompetent, had 
created the particular instrument, whereas in Situations (b) and (c) the record 
title holder had no knowledge of the act creating the instrument and had not 
participated in the creation of the instrument. There should be a distinction 
made when and if cases analogous to the factual patterns of Situations (b) and 
(c) arise. However, the Supreme Court in arriving at its present position has 
created an obstacle of formidable proportions which must be surmounted when 
the occasion arrives which necessitates the distinction. The language of the de- 
cisions, culminating in Hoppas v. Bowman, supra, has been commanding and 
all pervasive. 

The rationale of the cases decided since the adoption of the new code is based 
upon the court’s interpretation of the intent of the framers of the code, which 
intent has consistently been found to contemplate the prompt and orderly dis- 
tribution of a decedent’s estate. Whether the Supreme Court has overreached the 
limitations of probate jurisdiction contemplated by the legislature at the time 
of the adoption of the code is only of academic interest at this time, as the ascer- 
tainment and application of those limitations remain with the court; unless, 
of course, the legislature chooses to define explicitly the jurisdiction of probate 
courts in some subsequent session. It is certain that Mr. Bartlett, one of the 
framers of the present code, did not believe that the 1939 code greatly enlarged 
the jurisdiction of the probate courts when he first published his treatise com- 
menting upon it. His interpretation of the jurisdictional sections was very much 
in line with the decisions of the Supreme Court prior to the adoption of the 
present code. 


In conclusion the decision in Hoppas v. Bowman, supra, seems to give much 
greater effect to the statute of limitations than the district courts have recognized 
under G.S. 1935 60-304, when the title to real property is involved. Also the 
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Hoppas case seems to take away from the district court its equitable jurisdiction 
in matters involving constructive trusts without the Probate Code’s specifically 
taking this jurisdiction from the District Court and conferring it upon the Pro- 
bate Court. The statutes of Kansas still have the provision conferring equitable 
jurisdiction exclusively in the District Court,’ yet the effect of the Hoppas case 
seems to be that the statute no longer exists. Therefore, it is obvious that many 
problems will arise under the present interpretation of the 1939 code, which 
problems may never be alleviated without a complete reversal of the present 
rulings as to probate jurisdiction, or action by the legislature attempting to 
specifically set out the jurisdiction of probate courts in matters involving title 
to real property. ; 


13. G. S. 1935 60-201. 
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THE COUNTY AND STATE BOARDS OF EQUALIZATION 
By JAMES R. YOXALL, 3 L 


Article 11, section 1 of the Kansas Constitution reads in part that “The legis- 
lature shall provide for a uniform and equal rate of assessment and taxation—.” 
In order to carry out this constitutional requirement the legislature provided for 
a board of equalization for each county and also for a State Board of Equaliza- 
tion. The over-all purpose of these boards is to equalize the valuation of the 
several assessment districts in the county by the county board and then to 
equalize the assessments over the entire state by the state board. 


The County Board of Equalization is composed of the county commissioners 
for each county and the county clerk is the clerk of the board (G.S. 1935, 79- 
1601). The county board in performing its equalization function is to inquire 
into the valuation of the various classes of property in the assessment districts 
of the county and is to make such changes in the assessment in order to secure 
an assessment of all property at its actual value in money (G.S. 1935, 79-1602). 
Quoting from Syl. 1, Challiss v. Rigg, 49 Kan. 119, 30 P. 190. 

When the board of county commissioners of a county meets as a board of equaliza- 
tion, under the provisions of paragraph 6922, G.S. 1889, such board has the right to 
raise or lower the assessment of any township or any city by its own motion, in order 
to fairly and impartially equalize the valuation of the real property of the county. 

The State Commission of Revenue and Taxation comprises the State Board 
of Equalization. The Tax Commission has general supervision over the adminis- 
tration of the assessment and tax laws of the state and over the county boards 
of equalization; and acting as the State Board of Equalization it may direct and 
order the county boards to raise or lower the valuation of any property or of 
any class of property; the object being to equalize the valuation over the entire 
state (G.S. 1935, 79-1404). 


With this background of the two ministerial boards the procedure before the 
county board and appeal to the state board and the procedure there may now 
be considered. 


The county commissioners meet as the county board of equalization on the 
third Monday in May to make such changes in the assessment as are necessary, 
and to hear the complaints of any taxpayer as to the assessment and valuation 
of property (G.S. 1935, 79-1602). Eureka Bldg. and Loan Assn. v. Myers, 
147 Kan. 609, 78 P. 2d 68, states: 

The correction of alleged errors in valuation is an administrative function unless the 

assessment is fraudulent, or void, or calls for an interpretation of a law. 
Notice of the annual board meeting must be given by the county clerk by pub- 
lishing the notice in some paper with general circulation in the county. It must 
be published the last week in April and for the next two weeks (G.S. 1935, 
79-1603). If the property valuation is increased by the board, except of an 
entire class, the person so affected must be notified by mail of the proposed in- 
_ and of the time and place when a hearing will be had (G.S. 1935, 79- 
1602). 
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The county board is in session for 10 days, then adjourns for 10 days and re- 
convenes again to hear the complaint of any person who has been notified of 
any change in valuation. This second or adjourned session is limited to 3 days, 
after which the board shall adjourn sine die. In any case the adjournment must 
be taken on or before June 20, unless special permission is granted or ordered 
by the State Commission of Revenue and Taxation (G.S. 1935, 79-1602). 


The hearing before the county board is very informal indeed and the argu- 
ment or presentation of the taxpayer’s case may be made by the taxpayer him- 
self or by his attorney. In presenting his grievance the complainant may be 
allowed to call witnesses and show such written evidence as he has; however 
the county board is not obligated to receive such evidence or testimony, but may 
rely on its knowledge of the situation if it so desires (Fields v. Russell, 38 Kan. 
720, 17 P. 476). Speaking of the county board, Symms v. Graves, 65 Kan. 
628, 70 P. 591 at 635, states: 

Each individual contributed something and from the entire fund of knowledge thus 
placed at their command an estimate was made. It was not necessary that the board 
examine witnesses or resort to any particular class of evidence in order to equalize 
valuation of real estate. The statute does not require it; and in the absence of a 
definitive legislative direction to the contrary, the board must be its own judge of 
what it will rely on as the foundation of its order. 

Hearings before the board are not such proceedings that required a trial by 
jury before the constitution, and as to matters which, prior to the constitution, 
were disposed of by summary proceedings, the legislature may make similar 
provisions today. No right to jury existed in proceedings in assessment before 
the constitution, so failure to provide for a jury in such a situation today is not 
in conflict with section 5 of the Bill of Rights which makes a trial by jury in- 
violate (Ross v. Commissioners of Crawford County, 16 Kan. 411). 


After the hearing by the county board such order as it shall make shall be 
final unless appeal is made to the state board within 30 days after such order 
(G.S. 1935, 79-1409, 1947 Supp. 79-1412). To effect such an appeal a printed 
appeal form should be obtained from the county clerk or from the State Com- 
mission of Revenue and Taxation. This form should be filled out in duplicate 
and filed with the county clerk who then sends the appeal to the State Board of 
Equalization. The state board, on receipt of the form, sets a date for the hearing 
and notifies the appellant and the county clerk with whom the appeal was filed 
of the date of the hearing. 


The county assessor, deputy assessor, or county board may, upon complaint to 
the tax commission, get a summary hearing before the commission for a re- 
assessment of a district within the county or any part of a district. The commis- 
sion may order such a reassessment or appoint parties to make such a reassess- 
ment of the district in question. The reassessment is to be treated exactly as an 
original assessment, and be subject to equalization by the county boards and to 
such appeals from the action of any officer having to do with the assessment as 
are provided by law in the case of original assessments (G.S. 1935, 79-1413). 
The county board of equalization may apply to the state board for an equaliza- 
tion, and the state board may equalize real property in the year in which not 
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assessed (Kansas Flour Mills Co. v. State Tax Commission, 116 Kan. 528, 227 
P. 339). 

The members of the State Commission of Revenue and Taxation com- 
prise the State Board of Equalization which hears the complaints on appeal of 
anyone aggrieved by the action of the county board, and the function of the State 
Board of Equalization is included under the general duties and powers of the 
tax commission (G.S. 1935, 79-1404). The duties of the state board are set 
out more specifically in G.S. 1935, 79-1409. 

After the appeal has been filed and the date set for the hearing the parties 
appear for the hearing on that date in the offices of the tax commission in To- 
peka. The hearings commence on the second Wednesday in July and the board 
remains in session until the work of equalization is completed and all cases or 
hearings have been disposed of (G.S. 1935, 79-1409). 

The proceedings before the state board are more formal than those before the 
county board, but they are still very informal hearings. The members of the 
board listen to the arguments on both sides, consider the written evidence, and 
for the most part examine any witnesses. A record is kept of the arguments, 
evidence, and questions asked by the board during the hearing. The written 
evidence usually accompanies the appeal form and is on file before the hearing 
starts. After the hearing is completed and the decision of the state board is made, 
the order of the board is written by one of its members, and this order must be 
reported to the county clerk of the county from which appeal was made, im- 
mediately upon completion of the work of the board (G.S. 1935, 79-1410). 

There is no definite date on which the work of the state board must be com- 
pleted, so they remain in session until the work has been completed. 

There is no statutory right of appeal as such from the order of the state board, 
and one cannot obtain access to the courts because of mere excessive valuation. 
Assessments are not examined or reviewed by the district court except where 
fraudulent, arbitrary, or capricious conduct appears (Bank v. Geary County, 
102 Kan. 334, 170 P. 33, Syl. 11; Holton Electric Co. v. Board of Commis- 
sioners of Jackson County, 81 Kan. 6, 105 P. 453). As the statute provides that 
irregular and excessive assessments may be corrected before a board of equaliza- 
tion in the absence of grounds justifying a resort to a court of equity, the de- 
cision of the statutory board of valuation is final (Board of Commissioners of 
Finney County v. Bullard, 77 Kan. 349, 94 P. 129). 

Fraud is not the only ground for review of an order of the tax commission, 
but review may be had on such final orders as are judicial in nature (In Re Chi- 
cago, Rock Island and Pacific Rly. Co., 140 Kan. 465, 37 P. 2d 7), or on a 
question of law (Allen v. Burke, 143 Kan. 257, 53 P. 2d 894). A suit to en- 
join the administration of an order of the state board will not lie in the absence 
of fraudulent, arbitrary, or capricious action (Hanzlich v. County Commis- 
sioners, 149 Kan. 667, 88 P. 2d 1111). Generally the courts are rather re- 
luctant to interfere with the orders of the boards, due perhaps to the fact that 
the legislature has seen fit to provide somewhat specifically the method of relief. 
If a great injustice is being done there are quite probably elements of fraud pres- 
ent which will allow the courts to review the matter. 
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CASE NOTES 
CURATIVE STATUTE—VIOLATION OF FOURTEENTH AMENDMENT 


In an action for specific performance of a contract to convey land, it was contended 
that the defendant vendor did not have merchantable title. The claimed defect in de- 
fendant’s title consisted of no evidence of a conveyance of the land to any person by 
the original patentee, his heirs, or personal representatives. 

The patent had been issued in 1865, and recorded in 1880. The defendant claimed 
title from one who had platted the land in 1893, and recorded the plat. 


The trial court entered judgment for defendant on the grounds that G.S. Kan. 1947, 
Supp. 67-612, applied. The statute declared that a deed conveying title to land, such 
land having been platted, and the plat of record for more than twenty-five years, would 
be conclusively presumed to have conveyed good title unless action were brought by a 
claimant to the title prior to one year from the effective date of the act. 


On appeal, the Supreme Court reversed the trial court and found that the statute 
violated the Fourteenth Amendment to the U. S. Constitution in that it operated to 
divest an owner of his fee simple title to land wihout regard to possession. Morrison v. 
Fenstermacher (1949), 166 Kan. 568, 203 P. 2d 160, 7 A.LR. 2d 1360. 


The decision disregards prior court doctrine that constitutional questions will not be 
passed upon unless necessary to the proper disposition of a case. The Chicago, Kansas 
and Western Railroad Company v. The Abilene Townsite Company (1889), 42 Kan. 
104, 21 P. 1112; In Re Reed's Estate (1943), 157 Kan. 602, 142 P. 2d 824; State ex rel. 
Donaldson v. Hines (1947), 163 Kan. 300, 182 P. 2d 865. In the Abilene Townsite 
Company Case, (Supra, page 111), the court quotes approvingly from Cooley on Con- 
stitutional Limitations, as follows: 


“Neither will a court, as a general rule, pass upon a constitutional question, and 
decide a statute.to be invalid, unless a decision upon that very point becomes nec- 
essary to the determination of the cause.” 


In the stipulation of facts it is stated “that the defendant... was the owner and pos- 
sessed of the....real estate.” (See page 569 of official report, supra). It was further 
stipulated that “...the defect... is one which could be cured by an appropriate action to 
quiet title...” (See page 571, supra). 

Possession in the claimant is essential to a quiet title action (G.S. Kan. 1935 60-1801). 
The admission that a quiet title action would cure the defect was an admission of pos- 
session in the defendant. 


The defendant, then, admittedly was in possession, and the original patentee was 
neither shown to be in actual nor constructive possession. On the facts of the case, the 
statute could not have so operated as to divest an owner in possession of his fee simple 
title to land. Therefore, it was not “necessary to the determination of the cause” that the 
constitutional question be passed upon. 


In addition, it is suggested that the holding, viz. that the statute is unconstitutional, 
is of doubtful validity in view of Kansas decisions construing statutes of similar tenor. 


In construing the statute it is stated: “Under its terms such deeds are conclusively pre- 
sumed to convey perfect title irrespective of possession...” 

Again it is stated: “...even though he may actually have been in possession there- 
under he is required to come in and defend...to avoid the presumption and establish 
his title.” (See page 572, supra). 

These statements are made in spite of the fact that the word “possession” is nowhere 
used in the statute and nothing is therein contained requiring one in possession to bring 
an action. 
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The court has held many times that a valid tax deed starts a new, independent chain 
of title to real property and extinguishes and destroys all other titles and liens. Beltz v. 
Bird (1883), 31 Kan. 139, 1 P. 246; Douglas v. Lowell (1902), 64 Kan. 533, 67 P. 
1106; Beeler v. Elwell (1914), 92 Kan. 486, 141 P. 551. The Legislature attempted, by 
the statute here held to be unconstitutional, to achieve the same result in the case of 
land platted and of record for over twenty-five years, as the court has declared such 
statutory tax deeds to achieve. 


The court has held, in these cases of statutory tax deeds, that the applicable statute 
would be so construed as ot to apply to an owner in possession, though the statute failed 
to provide for such an exception to its operative effect. The declared purpose of such 
construction is to uphold the constitutional validity of the statute. Taylor v. Miles 
(1869), 5 Kan. 498, 7 Am. Rep. 558; Myers v. Coonradt (1882), 28 Kan. 211. 


In the written opinion of the court it is erroneously stated that “this... is the first time 
a statute containing language ...even similar has been presented to this court.” The fol- 
lowing considerations will reveal Kansas statutes strikingly similar in language and effect 
to the statute construed in the principal case. 


The Kansas statute (G.S. Kan. 1935, 79-2505; repealed Sept. 1, 1941), limiting the 
time in which an owner of land could bring action against a tax-title holder for re- 
covery of the land, though failing to make any provision for an owner in possession, was 
recognized by the court as not to apply to such an owner. Thornbrugh v. Cole (1882), 
27 Kan. 490; Coale v. Campbell (1897), 58 Kan. 480, 49 P. 604; Main v. Doty (1928), 
126 Kan. 667, 271 P. 287. 


The existing statutes of limitation of this state on real property (G.S. Kan. 1935, 
60-304) are similar in language and effect to the statute considered by the court in this 
case. As an example, section three of that statute may be cited. The statute limits the 
time in which an action may be brought to recover real property sold for taxes and fails 
to make mention of either the tax title holder, or the owner. Notwithstanding this, the 
statute has been held to apply only to the tax title purchaser out of possession,'and not 
to the owner in possession. Thornbrugh v. Cole, supra; Cone v. Usher (1912), 86 Kan. 
880, 122 P. 1049; Andrew v. Reid (1914), 91 Kan. 135, 136 P. 793; Trager v. Elliott 
(1920), 106 Kan. 228, 187 P. 875; Settle v. Glenn (1938), 147 Kan. 502, 78 P. 2d 57. 


The exceptions to the application of these statutes were engrafted by judicial con- 
struction and have rendered otherwise ambiguous and questionable statutes constitu- 
tionally unobjectionable; admitting that the argument of constitutional requirements as 
stated in the principal case, is correct. 


Objection could be made to the statute in that it fails to provide for holders of future 
interests and those under a disability to sue. (See 47 Mich. L. Rev. 1097, at pp. 1112.) 
The one year period of limitation would seem to operate to bar their rights of action 
before they have accrued. 


Such an objection would probably not be good in other jurisdictions because of hold- 
ings that owners of future interests are excepted from similar statutes. Board of Trustees 
of the Ohio State University v. Satterfield, 1 Ohio C.D. 377, 2 Ohio C.C. 86; Content v. 
Dalton (1937), 122 N. J. Eq. 425, 194 A. 286; McDowell v. Beckham (1913), 72 
Wash. 224, 130 P. 350. The objection would not be good in Kansas because of decisions 
of the court to the effect that the tax deed statutes (79-2595, 60-304 (3), supra) do 
not limit the right of a minor to redeem. Hulsman v. Deal (1910), 82 Kan. 518, 108 
P. 849; Kington v. Ewert (1911), 85 Kan. 292, 116 P. 495. 

It is conceded that an owner in possession may not, consistently with the concept of 
due process of law, be compelled to bring an action to vindicate his title. It is, however, 
strongly urged that a statute not expressly calling for such a result should not be stricken 
down as in contravention of accepted constitutional restraints where the statute furnishes 
a = effective means for achieving the socially desirable end of marketability of 
land ti 
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Legal precedent in Kansas, as has been shown, furnishes an adequate basis for con- 
cluding that the statute should not have been construed as intended to effect the pre- 
scribed result. 

ROBERT J. CORBER, 3 L. 


ADMISSION TO BAR—LEGISLATURE CANNOT FIX MAXIMUM 
REQUIREMENTS 


In 1949 the Idaho legislature passed a statute requiring the Supreme Court of Idaho 
to admit anyone to practice law in Idaho who had the necessary qualifications, as pre- 
scribed by the legislature; the qualifications being that the applicant be a graduate of an 
Idaho Law School and of good moral character. In original proceedings before the Idaho 
Supreme Court, petitioners made application for admission to practice law, in conformity 
with the statute and without taking the state bar examination. Held, that fixing standards 
as to mental and scholastic qualifications for admission to the bar and determining 
whether an applicant possesses such qualifications is a judicial function inherent in the 
courts, and the legislature cannot set up maximum qualifications and require the courts 
to admit applicants to the bar on standards other than as accepted or established by the 
courts. Application denied. Application of Kaufman et al, 69 Idaho 297, 206 P. 2d 528 
(1949). 


The instant case emphasizes the feeling of the great majority of the courts on the mat- 
ter of admission to the practice of law. In those jurisdictions which have considered the 
matter, only North Carolina, New York and Florida have deviated from the universal 
tule that the power to regulate admissions and disbarment is inherent in the courts and 
cannot be taken from them by the legislature (In re applicants for License (1906), 143 


N.C. 1, 55 S.E. 635, 10 L.R.A., NS. 288; In re Cooper, 22 N.Y. 67; Petition of Florida 
State Bar Association (1938), 134 Fla. 851, 186 So. 280). Though it has long been 
settled that it is the inherent power of the courts to admit applicants to the practice of 
law (State v. Cannon (1928), 196 Wis. 534, 221 N.W. 603; Brydonjack v. State Bar 
of California (1929), 208 Cal. 439, 281 P. 1018, 66 ALR. 1507; Hanson v. Grannan 
(1911), 84 Kan. 843, 115 P. 646, 34 L.A. 240; People ex rel. Chicago Bar Association 
v. Goodman (1937), 366 Ill. 346, 8 N.E. 2d 941; State v. Perkins (1934), 138 Kan. 
899), several states have enacted statutes to the effect that any graduate of an accredited 
law school of that state shall be admitted to the practice of law in that state. In these 
states where such statutes have been construed by the courts, they have been held to be 
unconstitutional on the ground that the judiciary and not the legislature has the authority 
to prescribe rules for admission of attorneys (In re Bledsoe (1939), 186 Okl. 264, 97 
P. 2d 556; Ralston v. Turner (1942), 141 Neb. 556, 4 N.W. 2d 302, 144 ALR. 138; 
In re Day (1899), 181 Ill. 73, 54 N.E. 646, 50 L-R.A. 519; Ex Parte Strickler (1934), 
179 La. 410, 154 So. 41; In re Levy (1945), 23 Wash. 2d 607, 161 P. 2d 651). In eight 
other states, which have similar statutes, there have been no cases decided construing the 
statutes (Alabama, Arkansas, Florida, Iowa, Mississippi, South Dakota, Texas and West 
Virginia). This would seem to indicate that in those eight states, the courts consider the 
statutes constitutional. 


The courts, in states holding this type of statute unconstitutional, admit that although 
the legislature cannot prescribe maximum rules for admission to the bar, it may set up 
reasonable rules and regulations as long as it does not deprive the court of its inherent 
power of prescribing additional conditions (In re Lavine (1935), 2 Cal. 2d 324, 41 P. 
2d 161; In re Miller (1926) , 29 Ariz. 582, 244 P. 376; In re Greer (1938), 52 Ariz. 385, 
81 P. 2d 96; In re Levy, supra). (The courts may not accept less, but may demand more 
than the legislature has required.) The court reserves the right to itself to be the final 
judge as to the moral and mental qualifications of the officers of the court. The courts 
concede that bar examinations are not the perfect method of gauging learning or mental 
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ability, but remark that this is not a ministerial act but judicial and is inherent in the 
courts. 

Thus a summary of the cases considered in Application of Kaufman would seem to 
indicate: first, that the process of admitting to the bar comprehends fixing standards as 
to mental, moral, and scholastic qualifications and determining whether the applicant 
possesses such requirements (In re Weinstein (1935), 150 Ore. 1, 52 P. 2d 744); sec- 
ond, that the exercise thereof is a judicial function inherent in the courts (Ralston v. 
Turner, supra; In re Day, supra); third, that the legislature may enact valid laws in aid 
of such functions, and may fix minimum requirements, but in no event may the legis- 
lature set maximum standards (Clark v. Austin (1937), 340 Mo. 467, 101 S.W. 2d 977; 
Ex Parte Strickler, supra); and fourth, that any legislation which attempts to prescribe 
maximum requirements for admission to the bar is an invasion of the judicial power and 
violative of the constitutional provisions establishing the separate branches of govern- 
ment, and prohibiting the legislative branch from usurping the judicial function (In re 
Opinion of the Justices (1932), 279 Mass. 607, 180 N.E. 725; Karlin v. Culkin (1928), 
248 N.Y. 465, 162 N.E. 487; Ex Parte Secombe (1856), 19 Howard 9, 15 L. Ed. 565). 


The statute, in the instant case, is but one of many which have been passed by state 
legislatures in an attempt to enable graduates of state law schools to practice law in that 
state without taking a bar examination. The end, sought to be achieved, is perhaps de- 
sirable, but it is within the realm of the courts and not the legislatures to instigate such 
a procedure. The legislatures, in conjunction with the state bar associations, could rec- 
ommend to the courts that such a procedure be instituted, but the final decision must rest 


with the courts. 
W. SOUTHARD, 3 L. and B. PIPER, 3 L. 


ALIENS—NATURALIZATION—GROUNDS FOR DENIAL 


Petitioner, a German citizen, immigrated to the United States in 1937 and has been 
teaching since September, 1946, at Sterling College, in Sterling, Kansas. Naturalization 
proceedings were brought in pursuance to the Nationality Act of 1940, 8 U.S.C. 701, in 
the Disrtict Court of Barton county. The proceeding was opposed by the Government; 
a hearing was had and the petition denied. Petitioner appealed to the Supreme Court 
of Kansas. The record shows: Although subscribing to the oath of allegiance, 54 Stat. 
1157, 8 US.C. 735 (b), Petitioner stated that he did not believe that the existence of 
an army was necessary in a Christian nation and that he was a member of the Society 
of Friends (Quakers). He stated that he could not contribute anything to be used solely 
in furtherance of armed conflict and that he would be willing to remove the wounded 
from the battlefield should it be possible to do so and not be a member of the armed 
forces. But he would refuse to deliver ammunition as a civilian to men at the front, and 
would not work in a munitions factory. The state Supreme Court finding that the appeal 
was properly taken, held, that the order denying the petition for nautralization should be 
affirmed. Cohnstaedt v. Immigration and Naturalization Service of United States Depart- 
ment of Justice, 167 Kan. 451, 207 P. 2d 425 (1949). 


The Court attempted to distinguish the recent, important case of Girouard v. United 
States, 238 US. 61, 66 S.Ct. 826, 90 L. Ed. 1084 (1946), pointing out that in the 
Girouard case the Petitioner agreed to serve in the army as a non-combatant and from 
the above facts Petitioner Cohnstaedt was not willing to do this. It is apparent from the 
Girouard case that the Supreme Court placed little weight on its actual argument on this 
fact. In the Girouard record, the majority seems to rely upon the dissenting opinion of 
Mr. Justice Holmes in United States v. Schwimmer, 279 U'S. 644, 49 S.Ct. 448, 73 L. Ed. 
889 (1929), and in that opinion Mr. Justice Holmes stated that “The Quakers have done 
their share to make the country what it is.” After the decision by the Supreme Court of 
Kansas, the Petitioner sought a writ of Certiorari which was granted December 5, 
1949. The Supreme Court reversed the Kansas judgment in a per curiam opinion from 
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which the Chief Justice, Mr. Justice Reed and Mr. Justice Clark dissented, 70 S.Ct. 516, 
94 L. Ed. 429 (1950). It may be noted that Mr. Justice Frankfurter dissented in the 
Girouard case, but has apparently concurred with the majority in reversing the Kansas 
Court. The opinion cites only the Girouard case as authority for reversal. The Girouard 
case contains many interesting legal questions but it has been the subject of numerous 
articles, 33 A.B.A. Jour. 323, 46 Colum. L. Rev. 886, 14 Geo. Wash. L. Rev. 641, 9 Ga. 
BJ 106, 59 Harv. L. Rev. 1277, 41 Ill. L. Rev. 469, 22 Ind. LJ 94, 35 Ky. LJ 334, 6 Law 
Guild Rev. 557, 45 Mich. L. Rev. 227, 31 Minn. L. Rev. 625, 11 Mo. L. Rev. 339, 25 Tex. 
L. Rev. 253, 32 Va. L. Rev. 1192, and will not be elaborated on here. The Department of 
Justice will no doubt now admit conscientious objectors to citizenship. Of course, in the 
last analysis, it is for Congress to determine the requisites for naturalization, for naturali- 
zation is a privilege to be given, qualified, or withhheld as Congress may determine. 
United States v. Macintosh, 283 U.S. 605, 51 S.Ct. 570, 75 L. Ed. 1302 (1931). 
S. J. GLAVES, 3 L. 


TAXATION, TRUSTS AND ESTATES—THE SPIEGEL CASE 
AND THE KANSAS LAW 


Sidney M. Spiegel transferred in trust certain stocks to himself and another as 
trustees. By the terms of the trust instrument, the income from the corpus was to be 
divided among his children, and in event of their death before him, to any of their sur- 
viving children. The corpus upon his death was to be divided in the same manner. No 
provision was made for distribution should the settlor survive all of the possible bene- 
ficiaries. Upon his death in 1940, the settlor was survived by beneficiaries qualified to 
take according to the trust instrument. 


In the settlement of the estate tax, the Commissioner of Internal Revenue determined 
that under the controlling property statute of Illinois, there was a possibility that the 
corpus and accumulated income could have reverted to the settlor had he survived all 
the named beneficiaries. He, therefore, included the corpus and accumulated income in 
the gross estate of the decedent by authority of § 811(c) of The Internal Revenue Code. 
On hearing before the Tax Court, the decision of the Commissioner was overruled. The 
Court of Appeals of the Seventh Circuit reversed, 159 F. 2d 257 (35 AFTR 664). 


The Court of Appeals held the possession and enjoyment provision of § 811(c) re- 
quired the inclusion of this trust property in the decedent's estate under the rule of Hel- 
vering v. Hallock, 309 U.S. 106, 60 S.Ct. 444, since the possibility of a reversion did 
exist. The Hallock case, however, was based not upon state law but upon an express pro- 
vision in the trust instrument to the effect that if the settlor should outlive the bene- 
ficiaries, the trust corpus and income were to revert to him. 


In disallowing the petitioner’s contention that the intention of the settlor in such cases 
is controlling, the Supreme Court in Spiegel v. Commissioner, 69 S.Ct. 301 affirmed the 
decision of the Court of Appeals saying § 811(c) does not turn upon a settlor’s motives, 
but depends upon the nature and the operative effect of the trust transfer. “A trust trans- 
action cannot be held to alienate all of the settlor’s possession and enjoyment” under 
§ 811(c) unless it effects “a bona fide transfer in which the settlor absolutely, unequiv- 
ocally, irrevocably, and without possible reservations, parts with all his title and all his 
enjoyment of the transferred property.” Such a transfer must be immediate and out and 
out and must be unaffected by whether the grantor lives or dies. The court concluded 
that with this possibility of reverter to the grantor, the transfer in trust was less than 
absolute until the death of the settlor hence was includable as a part of his gross estate 


for tax purposes. 
Since the Spiegel decision, the Eighty-first Congress attempted to clarify and limit 
the rule in the 1949 Amendatory Act of the Internal Revenue Code. The Conference 
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Report pertaining to the act shows the Senate Bill as originally drafted would have dis- 
carded the Spiegel rule entirely; but the bill failed to receive the approval of the House 
of Representatives making it necessary for a compromise to be effected. 


The compromise, § 7 of the Act, provides a twofold rule. The first provision is trust 
transfers made before October 7, 1949, are not includable in the decedent’s gross estate 
unless he has made an express reservation of an interest by the terms of the instrument 
of transfer. If express reservation is made in the instrument, the amount includable is 
only to the extent of the value of the reversionary interest computed in the ordinary man- 
ner, and only if the interest exceeds 5% of the value of the property. 


The second provision is transfers made after October 7, 1949, are includable in the 
gross estate of the decedent whether or not the decedent expressly retained any interest in 
the property transferred, if and only if “possession or enjoyment of the property can 
through ownership of such property interest be obtained only by surviving the decedent; 
or under the alternative contingencies provided by the terms of the transfer, possession 
or enjoyment of the property can, through ownership of such interest be obtained only 
by surviving the earlier to occur (i) the decedent’s death or (ii) some other event, and 
such other event did not in fact occur during the decedent’s life.” Power of appointment 
may also exclude the property from the decedent's estate. 


The conclusion which must be drawn from this act and conference report with respect 
to transfers of property made in trust after October 7, 1949, is the Spiegel rule is still 
a nemesis to the drafter of trust instruments. It is then necessary to search the Kansas 
law of trusts to determine if a similar trust in this state leaves a possibiliy of reverter in 
the settlor. 


It must be stated at the outset that the Supreme Court of Kansas has carefully pro- 
tected the rights of the cestui que trust since the inception of valid legal trusts in the 
state. It has been a severe critic of the settlor who attempts to retain any semblance of 
control over a trust corpus for his own benefit. The court has held in numerous cases 
“once a valid effective trust has been created, it cannot be revoked by the creator with- 
out the consent of the beneficiaries,” Diller v. Kilgore, 135 Kan. 200, or express pro- 
vision in the trust instrument giving the settlor power of revocation. Daughters of the 
— Revolution v. Washburn University, 160 Kan. 583, 590; Eakle v. Ingram, 75 
P. 566. 


The Supreme Court has given little consideration to the subject of possibility of re- 
verter in trusts. In the case of More v. Hayes, 138 Kan. 327, 329, the court specifically 
discusses the subject. Disallowing an attempted revocation by the will of the settlor 
of an express trust to his children and grandchildren, it was said “Reading the deed and 
the accompanying statement as one trust instrument, it contained the reservation of in- 
come for the use and benefit for life only, the last vestige of interest passed from the 
grantor without control over future devolution and without possibility of reverter. ...In 
case of the beneficiaries death grants over (would occur) over which the settlor had no 
control. ... The beneficiaries interests were vested—by the conveyance, enjoyment only 
being postponed. ...It is of no consequence that the settlor may subsequently change 
his mind, or that the situation or circumstances of the trustees or of the beneficiaries 
may change.” While the use and benefit provision of this trust would make the property 
includable in the settlor’s estate under §811(c) (1) (B), possession and enjoyment 
provision, it is doubtful that the federal courts confronted with this decision would hold 
the settlor had not divested himself of all control and ownership of the corpus under 
the possibility of reverter theory. 


The Supreme Court in the case of Miles v. Miles 78 Kan. 382, while determining 
whether or not an executory or executed trust existed where the corpus transfer was not 
to be completed until the donors death said the absolute title passed to the trustee with 
the equitable title to the beneficiaries with only the enjoyment to them (the beneficiaries) 
being deferred until the donors death. The donor retains nothing, and there is no possi- 
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bility of the beneficiaries or their heirs being divested of their interest. “The final in- 
tention of the creator of the trust appears with absolute certainty so that nothing. re- 
mains to be done except that the trustee shall carry into effect the intentions of the 
grantor as declared.” The court's positive position on the divesting of the settlor’s interest 
even where he retains beneficial interest for life only adds impetus to the argument that 
they would take a much stronger stand against the possibility of reverter had the use 
for life not been retained. 

In a suit against trustees for mismanagement of a trust, Bayless v. Trust Co., 153 Kan. 
81, where the trustees claimed consent of the settlor to make the changes complained of, 
the court said, quoting 1 Bogart on Trusts and Trustees § 42, “Ordinarily the settlor of 
a trust in which the fee or absolute interest is granted has no interest in the trust property 
after the complete creation of the trust. He is as much a stranger to the property as a 
third person who has no connection with it, The legal title is in the trustee, and the 
equitable title rests in the beneficiaries” unless the settlor retains control by express 
reservoitaation, then no trust exists, Herd v. Chambers, 158 Kan. 614. 

The material presented here cannot be considered as a conclusive argument on the ap- 
plicability of the Spiegel rule in Kansas. The question of possibility of reverter has 
arisen too seldom in this state for any concrete argument to be made; but the tendency 
seems to be to exclude the settlor entirely once a valid trust has been created without ex- 


press reservations. 
GeorcE E. TIFFANY, JR., 3 L. 
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BOOK REVIEW 


LAW AND TACTICS IN JURY TRIALS. By F. X. Buscu, Indianapolis: The Bobbs- 
Merrill Company, Inc., 1949, $17.50. 1147 Pages. 


Lawyers and books—such is a popular association of ideas by laymen and taken for 
granted by lawyers. But lawyers know only too well that books have a wide range of 
value and, too soon, may become mere dust catchers on the shelves. However, once in a 
while there is produced a book which is so authoritative as to text and citation of au- 
thority that it should take its place in the library of nearly every lawyer. Such a book is 
“Law and Tactics in Jury Trials” by F. X. Busch. 


Dean Busch, now Dean Emeritus of DePaul University Law School, Chicago, is an- 
other lawyer who was first a court reporter. He studied law while so employed and was 
admitted to the Bar in 1901. During his almost 50 years of practice and many years as 
a teacher he has had many official positions, including Corporation Counsel of the City of 
Chicago. He has had wide experience in the trial of jury cases, both civil and criminal 
and is acknowledged to be one of the eminent members of the Chicago Bar and an 
exceptionally able trial lawyer. 


Law and Tactics in Jury Trials combines the knowledge of the teacher with the ability 
and judgment of the trial lawyer in a masterful way. 


Early chapters deal with the historical development of the Jury as an institution, with 
adequate notes of authorities and references. Thereafter, Busch, with a rare combination 
of scholarship and experience, in like manner develops each phase of a jury trial from 
the selection of the venire through the verdict. This portion can well be said to be the 
work of Dean Busch, the teacher and student. However, Busch, the trial lawyer, has also 
successfully included two features which give us additional benefits of his wide experience 
and good judgment in trial work. One of these is the delineation of conflicting view- 
points, a dispassionate appraisal thereof, with the author's opinions and comments, 
plainly stated and labeled. 


The other is the inclusion of excerpts from records of actual trials including exam- 
ination of witnesses, objections and arguments, thus illustrating the text and the correct 
manner of applying the principles thereof in the court room. 


This book has highly practical values to the entire Bar—whether lawyers newly ad- 
mitted, with their first jury case to prepare and try,—who can use this book as a complete 
guide; or lawyers long in the practice, whether expert in trial work,—who can use it as 
a check list against their own trial techniques; or those who only occasionally try a jury 
case,—who can well use it as a refresher course for any or all phases of a jury trial. 


The subtitles of the book are “The Art of Jury Persuasion” and “Tested Court Pro- 
cedures.” These are well stated and those who use Dean Busch’s book will find each 
subject treated in such fashion as to reward repeated study. 


Justus H. FUGATE, 
Attorney at Law 
Wichita, Kansas. 
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The Wyandotte County Bar, not to be 
outdone by the Sedgwick County group, 
and notwithstanding the fact that Sedgwick 
County has a paid secretary, will throw a 
party for Judge “Buzz” Hill on the night 
of May 22, 1950, at Milbourne Country 
Club. Everybody is invited. Bring your 
wives and guests. Get in touch with Char- 
lie Lowder, Brotherhood Building, or Mrs. 
Harold Harding, care of Harold Harding, 
County Attorney's Office, Kansas City, 
Kansas. It might not be amiss to add that 
Charlie Lowder is as famous for his cham- 
pagne cocktails as is Bill Smith for his 
cabbage mix he doles out on the least 
provocation. Better come, particularly 
those who missed Wichita. 

Bob Finley and Harry Miller of Hia- 
watha have have had their office redone, 
more room and larger offices seem to be the 
order of the day. 

John Cunningham of Seneca has been 
ill for some time with a virus infection he 
can’t seem to shake off. He is back at 
the office again and doing what he can 
without trial work, is still taking it easy. 

Rufe Emery says come August he passes 
the seventy mark, he is going out to the 
farm and loaf from there on. He built a 
lake, has a boat and fishing rod. 

Bill Drumm is trying to get the County 
to hurry the new Court House so he can 


get into a new office. I don’t know how 
close they are to the new one, the old one 
has been torn down. 

Ken Moses has announced for County 
Attorney of Marshall County, so far, he 
has not heard of any competition. 

Ed Bennett is resigning as District Judge 
as of the end of the term which is January 
1, 1951. So far, I hear of a candidate from 
each of the three Counties, Lew McLaugh- 
lin from Marysville, Elmer Anderson from 
Clay Center and Scott Pfuetze from Man- 
hattan, how many will actually run will 
be determined in June. 

Hal Harlan, not to be outdone by the 
V.P., up and imitated him in no uncertain 
way. It is true the press didn’t give the 
front page scoop to Hal that they did the 
V.P. but to us in Kansas the event was 
more important, and should have been 
publicized and heralded had we known 
about it—why didn’t you tell us Hal? 

Lee Stanford of Concordia has an- 
nounced for County Attorney on the Re- 
publican ticket. Clell Barton wasn’t too 
sure he wanted to run for another term. 
Clarence Paulsen took his family down to 
Mexico for a winter vacation. Dean Gib- 
son is a newcomer to Cloud County, Frank 
Baldwin put him to work in the library. 
Charlie Hunt is not confined to his home 
except when Mrs. Hunt is not too well, it 
has been some time since Charlie has been 
to the office. Senator Van De Mark is on 
a trip some where, I think it is Florida or 
California. Marvin Brummett was in Kan- 
sas City one day and at Lawrence over the 
week-end for the Institute. 

The Lawrence Institute was a real suc- 
cess. I got in for Saturday, there was a 
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good attendance and a royal good time was 
had at the Country Club as a finale, 

L. A. McNalley of Minneapolis showed 
me in an old City Ordinance book where 
Judge W. A. Johnston had been paid $3.00 
for drafting a city ordinance in 1871. The 
record was written out in long hand and 
the receipt acknowledged by the Judge 
in his own hand writing. 

Bob Martin has left Cimarron to enter 
the firm of Collins, Williams, Hughes and 
Martin of Wichita. The boys are getting 
more room, more offices, more books and, 
I hope, more business, now that the dog 
business is forgotten. 

F. D. Boyce of Minneapolis is in the 
hospital at Salina, not doing too well. Too 
bad Fred, get better and get out. 

Bob Buehler is in with John at Atchi- 
son, Bob came down this winter. Tom 
Moxcey has gone to Texas for a vacation. 

Charlie Stewart heeded the advice of 
Horace Greeley and went west, he must 
have gone too far, he landed at Leoti then 
came back east, to emulate the notable 
editor and owner of the New York Times. 
I understand Charlie publishes the King- 
man Chronicle, or the next thing to it, and 
does pretty well at it. Charlie, if I keep 
writing this Hash long enough, I may 
qualify as a reporter, and I work cheap 
too. In case you might want to take me 
on, I will be available. 

Evan Corman is the new boy in the 
Minneapolis office of L. A. McNalley as 
of Nov. Ist last year. Mac told me Evan 
is an old Pacific war vet and a seasoned 
soldier, looks to me like a boy. 

Claude Jurney has opened an office in 
Kingman adjoining the office of Charlie 
Calkins. 


Jim Hodam and Roy Dillon, both of 
Kansas City, Kansas, burned out recently. 
Hodam went to the Brotherhood Bidg., 
Dillon to the Huron Bldg. 

Willis Shattuck of Ashland was a St. 
Joseph, Mo., visitor over the Easter holi- 
days. 

R. E. McTaggart of Belleville died about 
April 1st after a long illness. 

The Wichita Bar has integrated itself 
wherein they have a paid secretary who 
handles all the business affairs for the 
association, attends all the meetings and in 
turn looks after publicity, both press and 
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radio, along with a bi-weekly sheet that 
reports all the Bar happenings, This sheet 
is a nifty little number and very well done. 
Whoever thought it up did a wonderful 
job. The one I have before me issues the 
call for show talent to assemble, the script 
is being written, if I understand correctly, 
it is for “men only.” 

The following came to me from Glenn 
Archer from Washington, “Working like 
a good fellow trying to keep the churches. 
out of the cash register of the public, too 
many hands of all kinds in there already.” 
Sounds like a good idea Glenn, stay with it. 

Bob Freeman of Colby married a young 
lady from Topeka Febr. 4th at Topeka. 
Frank Hilbert gave me all the news, he 
should know as he was at the wedding. 

Jack Bowker is in the American Insti- 
tute of Foreign Trade school at Phoenix, 
Arizona. 

Port Early has gone in with Lew Hasty 
and Harold Goodwin of Wichita, offices 
in the Insurance Bldg., as of March Ist. 

Grant Cole, another newcomer to Wich- 
ita, is getting started in good shape. 

Al Overholt is in the C. C. Wilson of- 
fice at Meade. C. C. died five years ago, 
Mrs. Wilson has keep the office intact 
until now when Al is taking over. 

Dave Wilson of Meade is much better 
now after being ill for two months last 
fall. 

Ernie Vieux is building an office on the 
ground floor just off the main street, hopes 
to have it done some time this year. 

Vern Light of Liberal is not too well, but 
is enthusiastic about his inaugural as Bar 
president next month at Wichita, he has 
several ideas he wants to perpetrate on the 
Bar which all sounded good to me. Good 
luck Vern. 

Dazzy Vance was very insistant I stay 
in Liberal and spend the evening with him 
and Kitty, but I persuaded him that duty 
called, but thanks Dazzy, I'll do it some 
other time. 

Oscar Perkins of Elkhart died and was 
buried at Elkhart on April 2nd, he was a 
young fellow and just beginning to live, 
his loss will be fele by the community. 

Dale Corley of Garden City is vacation- 
ing in New Mexico, he left Clyde Daniels 
home to run the office. Clark McPherson 
is expecting Blake Williamson out from 
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Kansas City to help prosecute an osteo- 
path under the no medical practice act of 
Kansas. 

Dan Hopkins and Logan Green are in 
Topeka as this is written. Roland Tate 
didn’t say why they went unless they 
wanted to be absent when the carpet and 
furniture bills would be presented on the 
new office which is the last word in ap- 
pointment and equipment. 

Cliff Hope, Jr., is in with the Vance, 
Hope and Fleming office. 

Haag and Saffels have formed a partner- 
ship and moved into a new building. 

Pat Calihan was away the day I spent 
in Garden City, someone said he was in 
Syracuse. 

John Christner has taken over the office 
of John Deeder at Abilene, the latter being 
Probate Judge. 

John Etling escorted Senator John Potu- 
cek around over some of Edwards County 
Monday, April 2nd. I had not heard that 
John Potucek had announced for Gov- 
ernor, don’t think he knew it either from 
what Bill Beezley told me. It was an 
original idea of Senator Etling. 

I got into Kingman one day about noon 
just in time to catch S. S. Alexander going 
to lunch. I worked real fast, caught a lunch 
off Alex and left town—Much obliged 
again Alex. 

Charlie Calkins of Kingman just com- 
pleted a round trip to Hawaii by plane. 
He had a lot to say in favor of the Islands, 
and really enjoyed the trip. 

My old friend and compatriot Carl Van 
Riper died some time early in January. 
Jim Williams, Carrol Hughes and Jack 
Voshell have taken over. Dodge City is 
not going to seem the same without Van. 

Joe Glass has left Jetmore to return to 
the home town Wichita. W. R., his father, 
wants to let go gradually. Joe is filling the 
gap. 

Someone should go to Jetmore to prac- 
tice. O. A. Wilson will take someone who 
can hustle in with him, I haven’t seen O. A. 
but I know he will do it. 

Harrison Smith, along with Cliff Hope, 
Jr., are contemplating the County Attorney 
job. Dale Saffels may make the race on the 
Democratic ticket. Finney County has a 
lot of available young timber. Ray Calihan 
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is a candidate to succeed himself as Dis- 
trict Judge. 

George Robb is in the Somers, Turner 
office at Newton, another town I thought 
“filled up” with Legal talent, but another 
one comes on which proves my theory, the 
more lawyers the more business. 

Ed Wilcox of Anthony died at 79 years 
of age, he had been a lawyer over 60 years. 
Ed was my good old friend and companion 
at many Bar meets, I'll miss him. 

Bob Karr of Girard told me at Lawrence 
during the K. U. Institute week-end that 
my column sounded like an album of obit- 
uaries. Sorry Bob, I should pep it up but 
how in the H can I when so many of my 
old friends die. Write me something I can 
use. 
Wm. C. Ralston died in Topeka at the 
age of 82, many will remember him as 
Assistant Atty. General, I think under Jay 
Parker or about the time Jay went out of 
the office. 


Lloyd Ericsson is named one of the three 
Judges of a Court in Germany. I don’t 
know whether the Court is a Civil court or 
Military. Lloyd was in Topeka during the 
Legislature. 

Brick Davis died recently, he was County 
Attorney of Jefferson County, way back 
when I just started selling law books. 


Kenneth Pringle, Jr., is with his father 
in a new and enlarged suite, under the 
name of Pringle and Pringle at Wichita, 
while Tom Pringle, son of my old friend 
Tom, Sr., now dead, has gone back home 
to Arkansas City and opened his office in 
the Light and Power Bldg. Coincidental 
with all this, Harry Howard, ex-partner of 
Tom Pringle, Sr., writes me he has acquired 
a hotel at Goodland, Kansas, wherein he 
dispenses a personal brand of service, and 
states his hotel, The Goodland, is the only 
hotel in Kansas wherein this can be had. 
I think this personal service developed 
while looking after clients in Arkansas 
City, anyhow, the latch string is out for all. 


Paul Mathews has a young brother in 
with him at Winfield under the firm name 
of Mathews and Mathews. Gerald Mc- 
Spadden also moved in on Winfield while 
Shed Janicke and his wife were vacationing 
in New Orleans. 


Payne Ratner has enlarged his firm, it is 
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now styled Ratner, McClelland, Pirtle and 
Mattox with Merle Mason associated. This 
is a very recent change, since Payne came 
out for Frank Carlson. 

Bill Wertz put on the big black gown, 
the one that covers everything, and touches 
nothing, in the presence of a group of 
interested friends and spectators. I saw Doc 
and Kate Pingry there. 

Ed Rooney and Jake Dickinson have en- 
larged their firm, it is now Rooney, Dickin- 
son and Prager with Bob Dougherty, a tax 
expert, associated in the office. 

Bill Gough has come up from Chanute 
to get, as he expresses it, some experience 
in the Tax Dept. Charlie Forsythe came 
over from Erie to look after Tom Evans in 
Bill’s absence. 

There are two new boys in Topeka, Char- 
lie Hamm and Bill Stevick, their office is 
at 921 Kansas Ave. for the general prac- 
tice of law. 

Harry Colmery has opened two addi- 
tional offices next to his own for campaign 
headquarters in the National Bank of To- 
peka Bldg. 

Art Dillingham and Harold Chase have 
formed a partnership in Salina under the 
firm name as stated with offices in the 
Insurance Bldg., it was an easy move, they 
had adjoining offices so just knocked out 
a wall. 

The House of Delegates met in Wash- 
ington recently for the usual mid-year 
meeting. They had the State officers of 
all the State Bars in attendance attempting 
to co-ordinate the work of the State Bars 
with the efforts of the American Bar As- 
sociation. Incidentally, the theme of the 
meeting was “Public Service.” 

Countess Maria Pulaski will talk at the 
banquet Friday night, May 26th, on “My 
Life as a Spy.” She served with the British 
Intelligence throughout the war, those who 
have heard her speak very highly of her 
talk. 

Fred Perry of Kiowa is quitting the law 
practice, he says it is time to retire. 

Harry Colmery and Jim Smith have 
doubled up in a new partnership with of- 
fices in the Bank of Topeka Bldg. as of 
April 1st. 

Little Sid Foulston has gone down to 
Wichita to enter the office of his father, 
the firm of Foulston, Hook and Gerety. 
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There is a new firm in Mission, Kan., 
Lowe, Lowe and O'Connor, this makes 
more lawyers on the Highway than most 
small towns have, these are new boys full of 
push and should make good. 

There were several proud “Dads” at 
Lawrence during the Institute. Lorn Welt- 
ner had two boys at the meet, Tom Forbes 
and Jay Scovel each had a boy in tow. 

Tom Gleason writes me from Mound 
City, the letter indicates he has opened an 
office there, although I haven’t been down 
that way. 

Ralph Hall has left Riley MacGregor’s 
office and opened up on his own. Ralph is 
beginning to get lined out with what it 
takes to do it. 

Bob Morton was appointed on the Dis- 
trict Court of Sedgwick County to take the 
place left vacant by the death of Ike Wil- 
liams. Charlie McClintock was elected Pro 
Tem on Judge Ross McCormick’s retire- 
ment, Division Number One. 

Someone told me Bill Pepperill is with a 
law firm down in San Angelo, Texas. He 
was with the Federal Land Bank for years. 

P. K. and Ruby Smith of Wichita have 
just returned from a winter trip to New 
Orleans. P. K. had a lot to say about the 
flowers in bloom along the way. Harry O. 
Janicke and his wife went along. Shed 
opined, New Orleans was a very wicked 
city—goes to prove we do not all see alike. 

Harry Gillig of Wichita has redone his 
office, carpeted throughout, new furniture, 
air conditioned, and along with all this he 
is working two girls to death—so they 
said. 

I attended a luncheon of the Committee 
on Bar Membership of the Sedgwick 
County Bar, George Powers presiding. I am 
going to call this guy Powers “Fire Ball.” 
He had the committee in 100% attendance 
and each one doing his bit for the good of 
all. George has done a remarkably fine job 
of putting the Wichita group to work and, 
along with the help of Bill Beeson—a paid 
secretary—the results have been gratifying. 

Walker Smith is leaving Cliff Holland 
at Russell, going in with Yankey, Osborne 
and Sears at Wichita. The Eric Smiths of 
Russell have adopted a baby daughter. Wal- 
ker Smith and his wife have just been pre- 
sented a baby daughter, named Meredith. 
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Sounds like grandfather “Bill”—a sort of a 
judicial name. 

Dan McCarthy of Hays went up to 
Mayos for a month or so in February. Dan 
is not doing too well wtih his general 
health. Better snap out of it Dan and get 
back to work. ~~ 

Norman Jeter of Hays told me to note 
he and Dick Mermis were remodeling their 
Doctor Pepper plant upwards of $40,000 
worth. I didn’t know Jet was a soft drink 
tycoon. 

I saw Judge Spencer at Hays and had a 
good chat with him. It is always nice to 
see Judge Spencer. 

Fritz Wasinger is much encouraged with 
the outlook for the Democratic nomina- 
tion for Congress from the 6th. The boys 
around town tell me it looks like he and 
Wint Smith in the general election. 

Henry Herrman told me he had caught 
a catfish in February, three in March and 
several in April. I guess Henry knows, but 
to save me I don’t know how the catfish 
reads the calendar. 

Keith Sebelius of Norton was a Salina 
visitor over the week-end of April 17. I 
didn’t get to talk to him. 

John Woelk was a Wichita visitor the 
day I spent in Russell. Jerry Driscoll was 
in Hays in court, and Dick Driscoll was 
passing out cigars. The first child was a 


John Henry Lewis of Hoisington made 
a trip to Mayo Hospital early in April. He 
came back in two days. Apparently the 
doctors couldn’t find anything wrong with 
him. The doctors should have asked me. I 
know several things wrong with him. Jerry 
Griffith, also of Hoisington, invited me 
to stay and hear Joe Nickell talk before a 
joint meeting of doctors and lawyers. I 
didn’t want to spend an extra day. Thanks 


again Jerry. 
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Oscar Ostrum has a boy graduating from 
Yale, who will take the Bar in June. He 
hopes to get back out with his father after 
the June bar examination—the examiners 
being willing—under the firm name of 
Ostrum & Ostrum. 

I have a job in a larger western Kansas 
office—for a man with two or three years’ 
experience—one who can go ahead on his 
own. Write me care of my Kansas City ad- 
dress. 

Ralph Clark of Wakeeney is in a new 
street office, a building he built for a law 
office, designed to accommodate an ac- 
countant as well as a lawyer—new furni- 
ture, equipment and whatever else it takes 
to do a job. Good luck Ralph. 

Tom Conroy has joined forces with 
Ralph and Katie Noah at Beloit. Ralph and 
I had a good visit while Catherine went 
to the beauty shop. I muffed the oppor- 
tunity to load Ralph with another library 
—while she was out. 

Dick Young has moved his office from ~ 
one corner to another in Beloit. He says 
he is getting along very well. 

Selby Soward married on October 28th 
—just getting into the swing of law busi- 
ness and married life as well. Apparently 
he survived the ordeal. He is a candidate 
for county attorney. 

H. D. Oe6lschlaeger has opened up a 
nifty little office in Plainview, Kansas— 
a ground floor office, on the main street. 
Says he wants to join the Bar—send him 
an application Beryl. 

Bill Clark of Hoxie spent the winter in 
Texas, leaving the office in charge of Ken 
and Marion Chipman. 

I saw Judge Skinner at Colby for a mo- 
ment. Says he has a new Oldsmobile he 
will break in driving to Wichita to attend 
the Bar Meeting. I think Bill is on the 
nominating committee of the Bar. 
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The Past. Rapid turnover in the membership of 
the Kansas Supreme Court brings to mind the 
untimely passing of former Justice Austin M. 
Cowan. His was a sweet soul. Like all solid 
characters he could be provoked to anger. I shall 
not forget one time when he came to me as 
presiding judge to inquire why all of his cases 
went to one judge. With that little catching of 
the breath which he had and with red in his 
face and eyes he blurted, “I just can’t under- 
stand. Every time I file a case it goes to Judge 
———. And he won't disqualify himself. 
Can’t you do something?” And then his anger 
melted. “O well maybe the law of averages will 
take care of me.” Austin and myself were the 
same age, lacking 30 days. He seemed to have 
great respect for my work on the bench and I 
delighted in having him as a lawyer in a case 
on trial. He never complained whether a de- 
cision was for or against his client. I need not 
tell you he was a good lawyer; a well versed 
practitioner who knew his way about always. 
Not until I was a special master in the Federal 
Court hearing one of his cases did I learn that 
he was always working under the greatest re- 
straint and highest nervous tension. I have often 
wondered if, as I looked out of my bath-room 
window that morning unknowingly watching the 
flames which were sending his soul to that other 
realm, if he was under that nervous tension. I 
choose to believe that he was calmly and he- 
roically facing the decision which he was so 
powerless to prevent. Yes Austin in that split 
moment you showed the great strength which 
we knew you possessed, and are now at peace. 
Death to Law. There is much fear among lawyers 
and others today that we are very near to a gov- 
ernment by men and not a government by law. 
In other words that the needs of the people and 
their problems and the regulation of their busi- 
nesses and everyday life is being ‘taken over by 
the government and operated by commissions, 
examiners and various agencies of government. 
All of which leads to a situation where laws and 
lawyers cease to be of any great value. This is 
much better expressed by E. Bruce Foster, Presi- 
dent of the Knoxville, Tenn., Bar Association, 
who, after calling attention to thirteen Federal 
agencies which employ examiners to hold hear- 
ings says: “While our government is 175 years 


old, most of those examiners were provided for 
in laws passed within the comparaitvely short 
time that I have been practicing law; and the 
passage of those laws exemplifies a trend in the 
government which, if not checked and reversed, 
will eliminate the necessity for lawyers within a 
generation or two at the outside.” 

Wsll Lawyers Go? These are strong and threat- 
ening words. No more so than many other 
lawyers have uttered. But Mr. Foster made no 
reference to the various state commissions and 
examiners. Our government from Washington 
to the states and territories is honeycombed with 
such semi-legal instrumentalities which are suck- 
ing the honey out of the flowers of the lawyer's 
practice. But one must wonder if after all the 
lawyer, for he is hard to kill, will not exist in 
another form. Perhaps as a paid servant of the 
government, subject to its will, pursuing the 
alleged purpose of caring for the rights of the 
people, not as individuals but as groups and 


Departed. A swift messenger called one of 
Wichita’s most striking lawyers recently, Demp- 
ster O. Potts, 75. He was the first lawyer to 
cross my office threshold in the old Barnes, now 
Union National Bank Bldg., in 1911. Wanted 
a young man to come in with him. While grate- 
ful, my course was already set. Dempster had 
one request, “I don’t care what they say about 
me, just so they say something.” Any day he 
might be seen going in and out of the stores on 
Main St., cane in hand, frock coat, striped trous- 
ers. He could be seen and heard, and was. Dur- 
ing the big Billy Sunday revivals he walked the 
sawdust trail and was a leader in his church 
when the messenger called. He was soft hearted 
and kind but he could be tough and hard and 
gruff. As he once said, “I sun any judge who 
will let me.” Again he said to a judge, “You 
knew me too well. I expected you to treat me 
rough but you have been fair, you forgot me and 
decided my clients’ cases and I have had a fair 
break.” That’s all he really wanted. Yes we 
will miss him. 

Musings. When one views the big crop of 
young lawyers one cannot help but wonder. 
Which will be here in 25 years and still in the 
practice? What kind of practice will they have? 
Which will lead in civic activities? Which will 
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go into politics? How many will land in busi- 
ness careers? Who will head firms? Which 
ones will be lone wolves in the chase? Which 
will follow with the pack? Will there be orators? 
How will they look on the older lawyers? Will 
the profession become more ethical or will it 
follow the trend of other, things in this new age? 
If only one could see 25 years ahead! 
Historical. Will you consider for a minute, a 
rather large job you gave to a committee, of 
which J. C. Ruppenthal is chairman, known as 
the Historical Committee of the Bar Association 
of the State of Kansas. Other members are Elmer 
Euwer, ex-officio; Robert Stone, J. Sidney Nye, 
Wm. Easton Hutchison, E. E. Kite and the 
writer. This is a five year committee for the 
purpose of preparing a history of the Kansas 
Bar. Mr. Ruppenthal has been very busy as are 
others of the committee. We need suggestions, 
information, and everything that would be help- 
ful in such a work. Have you time or will you 
take time to write Chairman J. C. Ruppenthal at 
Russell, Kansas, detailing some of the interesting 
things you think should go into that work? The 
committee cannot do much without real help. 
Suggestions. Here are some things Mr. Ruppen- 
thal suggests. Papers relative to leading lawyers 
who have died. A survey in each county as to 
law library facilities. Pamphlets, papers, etc., 
with printed sketches relative to the local bar. 
There should be plenty of these available. The 
early history of your local bar; of the sectional 
bar associations; what your bar has accomplished 
for itself or the community. Can and will you 
furnish any of these things? A history of the 
bar should, or should it, be a compre- 
hensive and complete record of achievement, 
personal and general. 
Retired Judges. Many of our judges are coming 
to the age when they would like to retire. In 
these days of uncertainties many do not feel they 
can retire because of financial reasons. Isn’t it 
about time Kansas awakes to the need of pro- 
viding retirement pay? Not until there was a 
strong tendency to resignation did the lawyers 
of the state wake up and help to provide larger 
salaries. All that was fine. But usually a sal- 
aried man, especially one in a judicial position, 
must spend about all he gets to keep his standard 
of living respectable and pay his other expenses. 
So he fears to retire. Surely Kansas owes it to 
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judges of long and faithful service to provide 
them with a comfortable old age. 
May 26 and 27. From all outward appearances 
it looks like the state bar meeting will be pretty 
good. With local president Geo. Powers at the 
helm, plumb full of zip and ideas and pushing 
and prodding, who knows what will happen, 
even if George’s wife has vowed to keep an eye 
on things. Guess you'd better throw in a couple 
of shirts and a pair of clean sox and come on. 
War. What seemed the most convincing theory 
on war came over the radio the other night in 
words like these: Russia is not building a great 
navy of submarines and ships, a mighty airforce 
of bombers and fast planes, and equipping a 
great army with the latest in tanks and guns, just 
to watch them become antiquated. What think 
you? 
A Convict’s Thoughts. 
“The days are long, the nights are dark, 

The months just seem like years. 

The hardest part of shaking time, 

Is keeping back the tears.” 
Andy Anderson in the Harbinger, Kansas State 
Industrial Reformatory. 
Your ex-client. Judges often wonder what a 
prisoner is thinking when sentence is imposed. 
Too, the unsuccessful attorney must wonder. The 
prisoner may be thinking he wasn’t quite smart 
enough. Next time he will do better. Maybe he 
is deciding he will be a good prisoner and come 
out and be clean. Perhaps the judge thinks he is 
a hard boiled criminal who will never reform 
but still feels sorry for him. The lawyer. Well I 
did my best with what I had to work with. But 
why go farther? If you want to carry on, this 
starts you. 
Revenge. Before me is an article, “Revenge 
Costs Too Much,” from which no quotation will 
be made. You can find it in the Reader's Digest. 
But we can ask ourselves if punishment prevents 
crimes, then look up the record in English and 
American jurisprudence and readily learn that it 
does not. In spite of all our finespun theories 
the facts stare us in the face. The answer seems 
very simple. The defendant never expected to 
get caught and next time he won't be. Then is 
there an answer? John Barker Waite, professor 
of law at the University of Michigan, believes 
there is an answer. Perhaps you would enjoy 
his article. 
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